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predetermination of a legal proposition without consulting, with 








YOU KNOW THE WAY YOU WOULD 
LIKE THE LAW TO BE... 


But is it? 


mind, the existing rules of law, may spell disaster. The task of 


is to find out what the law really ts, whether it is for or ayainst 


He must approach this problem with an open mind and 


u 
=) 


influence trom any predetermined concepts. 


—A\menican _JURISPRU DENCE 


offers L/lESe AIDS ‘0 DaALAHCEA MAG JHeCWTS? 


J. Easvy-to-find, well-stated rules, s mple but powerful in their 
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erme¢ 


2. Astatement of the reason for the rule, without which a ful 


understanding would be impossible 


3. Well-illustrated exceptions which guard against improper 


applicatior 


g. Cautions as to limitations inherent in th rule itself. 
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THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester, N. Y. 


BANCROFT-WHITNEY CO. 


San Francisco, Calif. 


LAW is not always the way the lawver would like to have it. 


the lawy 
his 


uard ayalnst undue 
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LEADERSHIP 


Again, the Standard comes through, on time—and complete! 


Again, the new 1943 edition of the CCH Standard Federal Tax Service— 
despite the longest delayed and most sweeping Revenue Law ever enacted 
and all the attendant difficulties of this critical period—was delivered in 
stride, on time, and with every detail and feature intact and in place! 


Complete even to all-inclusive topical index, case table, citator, and full 


text of Regulations to date, with amendments in place. 


That takes foresight and planning and preparation. That takes skill and 
experience. That takes facilities and equipment and an organization with 
“know how.” That takes the desire and decision to meet and beat an ideal 
and a deadline. That takes leadership! 


Write for Details 
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WASHINGTON SERVICES TO MEMBERS 


The Supreme Court Opinion Service will furnish at 
$1.00 each, copies of opinions by airmail as soon as 
available from the printer. The opinion usually may 
be had within 24 hours after the decision is announced. 
fhe Supreme Court’s docket number and the name of 
the case should both be stated, if known. When these 
are not known, sufficient description of the case should 
be given so that it may be readily identified. 


The Document Service is an additional service to 
members. It will furnish other current government 
documents, publications, and reports, available in 
Washington, on a similar basis, the base charge for each 
item requested being $1.00. To this will be added the 
cost of the document, when not obtainable free, and 
the cost of mailing; both of which, when known to the 
member, should be added to the $1.00 for each docu 
ment and enclosed with the request. Regular mail will 
be used in this service unless otherwise requested and 
extra postage added to the remittance. It is not con 
templated that formal bills will be rendered for cost 
of the publications and postage where these amounts 
being unknown, are not sent with the request; but the 
member will be advised of the amount due at the time 
the material is sent. Requests under both the above 
services, should be sent to the American Bar Association, 
1152 National Press Building, Washington, D. C.; and 
all checks drawn to the Association 








Salvage -for-Victory 


America’s war factories need— 


® WASTE PAPER 
®@ OLD RAGS 
SCRAP METAL 
OLD RUBBER 


A thorough search of your vaults and storage rooms 
will unearth much waste which can be used to good 
advantage in the war effort. Surplus copies of printed 
briefs, documents, loose leaf services, books and records 
will amount to hundreds of pounds of usable waste 
paper. Old binders will produce needed scrap metal. 

Why not “clean house?” 


Write Your Local Committee 


General Salvage Section 
WAR PRODUCTION BOARD 
WASHINGTON, D. C. 








There is... 
"a time to laugh" . .. 


Eccl. Chap. Il 


Ancient Provincialism 


Joseph Jekyll, a celebrated lawyer in the time of 
Queen Anne, said: 
“The farther I go west the more convinced I am that 


the wise men came from the east.’ 


Odors and Appetites 


Henry Ward Beecher, in an address delivered by hin 
in Chicago in 1886, said: 

“If you wish to enjoy a meal, keep out of the kitchen 
where it is cooked. If you would have respect for and 
obey the laws, keep out of the legislature where the 


are made.’ 


Utopian 


“It makes no difference whether a good man has 
defrauded a bad man or a bad man defrauded a good 
man, or whether a good or a bad man has committed 


adultery; the law can look only to the amount of damage 


done.” 
{ristotle 
The Quality of Mercy 
Judge: “Do you believe in capital punishment?” 
Juror: “Yes, if it ain’t too severe 


Better Not Take such Chances 
The case of Neel v. The State, 9th Ark., p. 259, was 


one of contempt, because the defendant, Neel, placed 
upon the office door of Judge Sneed the following: 

“Sebron G. Sneed is a dam’d base and corrupt man 
signed, “James P. Neel.” 

he trial court found Neel guilty and ordered his 
name stricken from the roll of attorneys for six months 

On appeal, the Supreme Court held: 

“By the common law, a court may punish for con 
temptuous conduct toward the tribunal, its process, th 
presiding judge, or for indignities to the judge while 
engaged in the performance of judicial duties in vaca 
tion, or for insults offered him in consequence of judicial! 
acts; but indignities offered to the person of the judg: 


in vacation, when not engaged in judicial business, 


and without reference to his official conduct, are not 
punishable as contempts.” 


Either or Both 


Judge: “The jury having acquitted you of the charge 
of bigamy, you are free to leave the court and go home.” 
Prisoner: ““Thank you, Your Honor, but I want to be 


on the safe side—which home?” 


AMERICAN BAR ASSOCIATION JOURNAL 











\IA 


TI 


ne iT 


n that 


n has 


| 
oO 
good 


nitted 


imag 


tle 


), was 


laced 
nan 


d his 


ynths 


con 
s, the 
while 
Vaca 
dicial 
judg 
iness 
> not 


large 
me.” 
to be 


RNAL 








j 
j 

















TABLE OF CONTENTS 


There fe... . 6 Ge WGN cc 566555 e aed Sumas Aten GG, 66 ci isco sccerssccce 1 


George R. Farnum 


In This Issue 2 sds Sal eas ks tp oe ead tk ve. fal son. See 

CEE OE EE me 
Current Events . . Tag ea tid etsy ain a ae ee 

Joseph Henry Beale (1861-1943).......... 147 
American Bar Association Endowment........ 120 Oe tas a ee 148 
Extraterritoriality of United States Review of Recent Supreme Court Decisions. .... 150 


Armed Forces Abroad aD tae ere re, 


. Edgar Bronson Tolman 
John H. Wigmore 


rio cing erg rang iain whe” Oe 


Two Nevada Divorces Get Full Faith and Credit. 125 
Tappan Gregory 


John J. Burns 


: ' NE PR ss nan ae wo oe Oke ee 
Associate Justice Wiley Rutledge............ 129 Hubert D. Henry 
Supporting Personnel of Federal Courts....... 130 Special Committee on Law Lists.............. 178 

Hon. Justin Miller 

Letters to the Editors..... Scrk he boos cies aa 

The Army's School for its Lawyers............ 135 

Major Inzer B. Wyatt Notice by Board of Elections................ 181 
London Letter ee ee ee 138 ee rr | 










































_ 
e 
| 50 Year-Old Policy 
On the old letterhead reproduced 
to the right is the Corporation 
Trust policy as founders 
appears every month 
The Corpgfation Journal—same 
policy, onfy its wording strength- 
ened anfi polished as half a cen- 
CORPORATION TRUST 
° 
The Corporation Trust Company 
é CT Corporation System 
“*lusinejy™ end And Associated Companies 
. 
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Our Cover—This month we present 
the portrait of James A. Garfield 
lawyer-soldier and martyred Presi 
dent of the United States. The stor 


of his early life and development 


his entry into the war for the presel 


vation of the Union and his rise to 


high command in the Army of the 
Linited States, his adoption of the 
profession of the law and the termin 
ation of a promising career aS a 
lawver because of his entry into pub 
lic life, are interestingly given by our 
Hon R. Farnum 


historian, George 


Photograph from Bettman Ar 


New York City 


chive, 


Extraterritoriality— The analysis of 


this subject, written by John H. Wig 


more, dean emeritus, Law School, 


Northwestern University, togethe: 


articles heretofore pub 


with other 
lished in the JoURNAL, give to lawyers 
interested in this important subject 


valuable informative material 


Dean Wigmore divides his subject, 


extraterritoriality, into three divi 


sions: (a) of civilians in friendly 


territory; (b) of armed forces in 


friendly territory; and (c) of armed 
forces in occupied enemy territory 
Fach of these types carries distinct 


legal consequences 


Federal 


Associate 


Supporting Personnel of 
Courts—U nde 
Justice Justin Miller, of the United 


this topic, 
States Court of \ppeals, presents to 
readers of the JouRNAL a condensa 
tion of his discussion of that subject 
before the Judicial Conference of the 
The 


that 


Seventh Circuit. views there 


marshalled indicate there is a 
great need for equalization of the 
personnel and compensation of the 
personnel of the judiciary depart 
ment with that of other departments 


of the government 


Army’s School for its Lawyers— Majo! 
Inzer B. Wyatt, of the Judge Ad 
vocate General's De partment, inte 


estinglv tells what is being done to 


lV 


IN THIS ISSUE 


train lawver-soldiers for service in 


that Department. He describes pai 


ticularly the Judge Advocate Gen 
eral’s School, in the Law Quadrangle 
of the University of Michigan, whos¢ 
purpose it is to train officers, selected 
on the basis of their legal education 
and professional experience in civil 
ife, to act as judge advocates wher« 


ever nec ded 


A Nevada Divorce Gets Full Faith 
and Credit—John J. Burns, of New 
York City, gives an interesting analy 
sis of the 


lv 
4 
North Carolina 


case from the point of view of a pra 


Williams 3 





ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 


printed a complet index of sub 


jects dealt with in the first 23 


volumes of the JOURNAI In 
Volume 65 of the Reports and 
subsequent volumes, topical in 


XXIV of the 


and of each succeeding 


dices of Volume 
JOURNAI 
volume, have been printed. Re 
prints are available at $1 each of 

) 


the topical index of the first 23 


volumes 











ticing lawyer. His thesis is that the 
record itself discloses lack of jurisdic 
tion of the Nevada court because the 
record negatives any bona fide intent 


to acquire bona fide residenc« 


Review of Supreme Court Decisions 


Here we review or summarize 21 
cases. Among these are the American 


Ve dic al 
was held 


{ssociation case in which it 


action taken by the 


the 


that 


American and District of Co 


lumbia medical organizations, to 


interfere with the business of a hos 
pital offering its services at fixed rates 
to government employees, was a com- 
the business of 


bination to restrain 


the hospital The Court declined to 
decide whether the practice of med 


icine was a business or a profession 


Important labor law cases are 1 


viewed which involve the Fair Labo; 


Standards Act, employee represen 


tation, the right of employees to 


recover under the Jones Act and th 


Federal Boiler Inspection Act, Pp 
court 


ishment by contempt of 


dynamiting public utility facilit 


and threatening witnesses at Nationa] 


Labor Relations Board hearings 
In the celebrated Pendergast cas 
the Supreme Court held that 
prosecution for criminal conte 
was barred by the three-year statut 
of limitations 
In Jerome v. United States a pros 


cution under the Bank Robbery Act 


it was held that prosecutions m 
be limited to acts which are felonies 
by federal statutes and not to thosé 
made felonies only by state statutes 
In United State Brooks, 
term, “‘untoreseeable causes for d 
lav,” was held below to embrace a 
floods and high waters. The cas 


was reversed with direction to ascel 


tain from the evidence whether the 


flood or high water was foreseeable 


Committee on Law Lists—At a joint 
Pro 


Ethics and Grievances and 


meeting of the Committee on 
fessional 


>on Law Lists 


the Special Committe 


certain interpretations were made ol 


the Canons of Ethics of the Associa 
tion which affect cards of lawyers in 
law lists 

On page 178 ( reproduce pel 


missible breakdowns of “branches o 


the profession practiced pe rmissible 


public ofhices quasi-public offices o1 


posts of honor and other permitted 


designations as well as those which 


are not permissible in law lists 


Mahatma Gandhi—Former Dean Wig 


more writes an illuminating lette) 
page 180, on th self-starvation ol 
Mahatma Gandhi, explaining the 


origin of the Brahmin custom, its 
legal status in India and its psy 
chology. It helps to explain many 
phases of an important event 
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: One Far- Reaching Act 


| When a family provider acquires enough life insurance to guarantee the 
d the security of his dependents he has taken his place among those who inspired 


pur the noted Arnold Zweig, when he wrote: 





ilities ‘‘Long are the shadows cast by our deeds.” 


' A well-insured father makes certain that his own children will have an 
— ' opportunity to develop the right way, and that their children and their 
t tl children's children will be better off as the result. 


) Insurance ¥ Company of Amerira 


} GIBRALTAR 
Home Office, Newark, N. J. 



































Law Office 


ete Organization 
_ A BINDER FOR THE JOURNAL 











de o by 
_— We are prepared to furnish a binder into which 
sada separate issues of the JouRNAL can be inserted and from REGINALD HEBER SMITH 
which they can be detached with ease by means of a of the Boston Bar 
per : special device. 
es ol It can be used merely for current numbers or as a Reprint of 4 Articles 
sible permanent binding for the volume and placed on the f 
rom 
eS Ol shelf with other books 
i 1 , ' , / 7R I : ! 
ree The price is $1.50, which is merely manufacturer's a ION 
icl ° Z NAL 
hic cost, plus mailing charge. Please mail check with order. 


May, June, July, August, 1940 


AMERICAN Bar ASSOCIATION JOURNAL 
Wie ; Copies May Be Secured— 
1140 North Dearborn Street, 
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War-Time Service 
for the Lawyers 


To meet the special war-time needs of the law office—all 
owners of the U. S. Code Annotated— 


The official U. S. Code with complete Historical Notes and all Court Constructions 


are furnished 


Extra War-Time Service 
including 


(ll the laws shortly after they are enacted and signed. 
Executive Orders and Proclamations. 


Congressional Highlights: A current summary of Congressional 


activities from authoritative sources. 


Current Comments: Excerpts from official Committee Reports and 


debates on some of the more important laws. 
[Important Administrative Rules and Regulations. 
Cumulative Index of laws enacted during current year. 


Popular Names Table and Tables of Federal Agencies, Acts repealed. 


amended or modified and other convenient tables. 
Cumulative Pamphlets with both Laws and Court Constructions. 
Cumulative Annual Pocket Part Service. 


The U.S.C.A. Owner 
can always advise his clients on changing Federal Legislation 


before penalties accrue against them. 


isk for a sample of the Current Congressional Service 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul, Minn. Brooklyn, N. Y. 
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JURNAL 


Associate Justice 


Wiley Rutledge 


ONDAY, February 15, 1943, the 
M Chief Justice of the United 





. s said: ‘““The President, by and 
the advice and consent of the 

S te, has appointed The Honor- 
Wiley Rutledge of Iowa, form- 
| an Associate Justice of the 


ted States Court of 


Appeals for 


District of Columbia, to be an 


wiate Justice of this Court. Jus 
Rutledge is present The Clerk 

read his commission. Justice 

tledge will then take the oath of 

: e and the Marshal will escort 
1 1 to his seat upon the Bench.” 


| Che Clerk then read the commission, 
oath of office was then admin- 

red by the Clerk and Mr. Justice 

l the Mar- 


itledge was escorted by 
bench. 


the 
[r. Justice Rutledge’s portrait ap- 
129) with 
ef biographical data written by 
of his former judicial associates 


] 


il to his seat upon 


us in this issue (page 


Standing Committee on 
Unauthorized Practice 


of the Law 
Committee on 


| 
Practice of 





Unauthorized 


the Law met in New 
rk City on January 21-24, the 
me time as the annual meeting of 


New York State Bar Association. 


The committee has ready for dis- 


ribution a publication, “Compen- 


lium on Unauthorized Practice of 


r 


deci 


iw,” containing all known 
Ms, agreements, statements of prin- 
ples and data gathered by the com 
ittee from the beginning of the 
ovement to suppress unauthorized 
ractice of law to August, 1942. The 
iblication, in a compact and in- 
pensive format, may be obtained 
x one dollar from Fred B. H. Spell- 
299, Alva, Oklahoma, a 


ymmittee, who has 


in, Box 
ember of the c 


{arcH, 1943 VoL. 29 





edited the compendium and under- 
taken its distribution. 

\ joint meeting was held with the 
Conference Committee on Adjusters, 
organized in 1938 and composed of 
representatives of the American Ba 
\ssociation, as well as representa- 
tives of American Mutual Alliance, 
& Surety 
Executives, International Claim As- 
National Board of 


Underwriters and National Associa- 


\ssociation of Casualty 


so jation, Fire 
tion of Independent Insurance Ad- 
The Conference announced 
of 11,000 copies of the 
the Statement of 


justers. 
the printing 
second edition of 
Principles on Respective Rights and 
Duties of Lawyers and Laymen in the 
Business of Adjusting Insurance 
Claims and has made arrangements 
for their distribution. 

Che committee also met with the 
National Conference Group organ- 
ized with the American Bankers As- 
sociation, Trust Division, which 
meeting was attended by representa- 
tives of corporate fiduciaries. Reports 
were presented of the further adop- 
tion in various states of agreements 
fiduciaries and 


between cor porate 





State Delegate 
Elections 


Ihe attention of members 
in the following jurisdictions 
is directed to the notice by the 
Board of Elections printed on 


page 181: 


Arkansas Massachusetts 
Colorado Minnesota 
Delaware Nevada 
Georgia New Hampshire 
Hawaii New Mexico 
Idaho New York 
Illinois Ohio 


Indiana Oregon 
Rhode Island 
Utah 


Vermont 


Louisiana 
Marvland 


West Virginia 











URRENT EVENTS 


the National 
Statement of Policies issued by the 
National Conference last year. 


the bar, based on 


Civilian Defense 
Manual 


N the February issue of the JouRN- 
| AL announcement was made of the 
forthcoming publication by the OCD 
of a Civilian Defense Manual which 
has been prepared at its request by 
Association’s Civilian 


the Special 


Defense Committee. As then stated, 
the Association will distribute 10,000 
copies to its members on application, 
free, except for a mailing and pack- 
aging charge of 15c. Final page proof 
is now being read, and while the 
exact date of publication cannot yet 
be stated, it is expected that the Asso 
cation’s copies will be available for 
distribution during the latter part 
of March. 
to receive 


Further details as to how 


one will the 


April JOURNAL. 


appeal in 


Uruguay Bar Joins 
Inter-American Group 
ILLIAM ROY VALLANCE, 
W Secretary General of the 
Inter-American Bar Association, has 


that Dr. juan 
Blanco, Uruguayan Ambassador, has 


announced Carlos 
signed the constitution of the Inter- 
American Bar Association on behalf 
of the 


Colegio de Abogados del 


This action makes* com 


plete the membership of the national 


Uruguay. 


bar associations of South America in 
the association. 


Missouri Court 
Appointments 


HE appointment of Judge Lau- 
tise M. Hyde as a member of the 
Supreme Court of Missouri was an- 
nounced on page 60 of our February 
issue as the first one made by the 
Governor under Missouri’s new court 


119 





plan. Judge Hyde was the first ap- 
pointment to the Supreme Court 
made by the Governor under Mis- 
souri’s new plan, but our attention 
the fact that the 
appointment of Judge William H 
Killoren to the St. Circuit 
Court 


has been called to 


Louis 
was made by Governor Don 
nell under that plan before Judge 
Hyde’s appointment to the Supreme 


Court 


Traffic Court 
Committee 


HE tremendous rise in traffic vio 

lations by war workers and mem 
bers of the armed forces constitutes 
one of the most serious problems eve 
faced by the traffic courts. The difh 
culties now being experienced hav 
focused greater attention on the pro 
undertaken by the 


gram recently 


American Bar Association, through 


CURRENT EVENTS 


prove the administration of justice 

in the traffic courts of the land. 
The Traffic Court 

the Junior Bar Conference held its 


Committee of 
first organization meeting at the 
Beach Hotel, Chicago, 
Illinois, on February 20. The next 


Edgewater 


day it met in joint session with the 
Executive Council to hear prominent 
judges, prosecutors, legislators, safety 
experts, traffic engineers, police ofh- 
cials, and officers of the Military 
Police and Naval Shore Patrol dis- 
cuss the war time court problems in 
trafic safety. Thereafter a program 
of activity was formulated by the 


Committee and Council. 


Practising Law Institute 
Offers New Courses 


EGAL problems created by war 


laws and government regulations 


War 


porate Practice, sponsored by the 


tures on Problems and Cor 
Practicing Law Institute. A new 
Symposium on Trials, in which 14 
judges and 24 eminent trial lawyers 
will participate, will provide expe 
rienced lawyers with an opportunity 
to reappraise their own methods and 
obtain new points of view. The in 
creasingly important problems of 
income, excess profits, estate and gift 
also dealt with 


taxes are compre- 


hensively in four special courses 

Each of the twelve courses in the 
new program of the Practicing Law 
March |, 


meets one evening a week, usually 


Institute, which begins 
for twelve sessions of two hours each. 
Some are given at the building of 
The Association of the Bar of the 
City of New York, and others at the 


building of the New York County 





its Junior Bar Conference, to im- are dealt with in a new series of lec- Lawyers’ Association. 
American Bar Association Endowment 
In the October issue of the the necessary support in order or income of the corporation 


JOURNAL a notice was carried 
concerning the first annual meet 
ing of the American Bar Associa 
tion Endowment which is organ- 
ized as a corporation not for 
pecuniary profit under the laws 
of Illinois. 

Members and non-members 
will be interested to know that 
the Endowment has considerably 
prospered since then by receiv 
ing sizeable as well as small con 
which are 


tributions, gratefully 


acknowledged. Yet, in order to 
become the efficient instrument 
toward the progress and develop 
ment of jurisprudence and the 
administration of justice which 
its founders envisaged, the Amer- 
ican Bar Association Endowment 
needs a greater collaboration on 
the part of friends, lawyers and 
laymen who are interested in 
these supreme ideals of mankind 

The impact of the world-wide 
war upon legal, social and eco- 
nomic institutions and the cer- 
greater 
disturbances in the aftermath of 


tainty of even similar 
the war makes it imperative that 


legal scholarship should receive 





that it may be able to continue 


the effective contribution that 
lawyers have given to the con- 
stitutional bases of human civili- 
zation by fostering the adminis- 
tration of justice in every crisis 
and at all times in the history of 
our country. 

In effect, the 


Association 


American Bar 
Endowment, as de 
scribed in the articles of organiza- 
tion, has for its object “the re- 
ceipt of gifts, bequests, and de- 
vises to be used for the advance 
ment of jurisprudence and the 
promotion of the administration 
of justice and uniformity of 
judicial decision throughout the 
United States, exclusively through 
education and_ scientific re 
search; the acquisition for such 
use of such real and personal 
property as may be donated to 
the corporation from time to 
time and the holding, administer- 
ing and disposition thereof, and 
the doing of any and all things 
necessary or incident to the ac- 
complishment of the foregoing 
however, 


purposes, provided, 


that none of the funds, property 


shall be used in attempting to 


influence legislation by the 
carrying on of propaganda o1 
otherwise or for the benefit of 
any private member of the corpo 
ration or individual.” 

Laymen and lawyers alike may 
help the American Bar Associa 
tion Endowment and, through it, 
the promotion of justice and the 
improvement of jurisprudence 
and of the legal profession with 
contributions and bequests which 
can be made for said general 
purposes or for some more spe- 
cific purpose, which the donor 
may designate within the above 
stated object of the Endowment. 
Lawyers could also advise their 
clients in the preparation of wills 
and trust agreements as to the 
purposes and nature of the En- 
dowment. Bequests to the En 


dowment appear to be exempt 
from the federal estate tax and 
gifts made during the lifetime of 
the donor also to be 


deductible items under the feder- 


appear 


al income tax, as the laws are 


now written. 
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THE EXTRATERRITORIALITY OF THE UNITED STATES 
ARMED FORCES ABROAD 


By JOHN H. WIGMORE 


Lecturer on Law, Northwestern University 


FGAL theory, with its subtle distinctions, is playing 
all important part nowadays in helping to under- 
stand the status of the various United States Armed 

Forces stationed abroad. As there are three distinct 
kinds of extraterritoriality and as all three of them are 
ing exemplified in recent news dispatches, it is worth 
ile to sketch the three different kinds and to point 
their differing application in the various foreign 
710NS. 

Those three kinds may be thus labelled: Extra 

rritoriality 

\) Of civilians in friendly territory; 

B) Of armed forces in friendly territory; and 

( Of armed forces in occupied enemy territory. 


ich one of these types carries distinct legal conse- 


jue nces. 


(A) Extraterritoriality of Civilians in Friendly Territory 


rhis type, in modern times, rests entirely on treaties. 
But it goes back historically a long way, to the customary 
law of the late medieval periods of European interna- 

mal commerce. When Christian Europe was sharply 

irked off from the Mohammedan Near East, the 
European tradal companies dealing in oriental products 
ere allowed by the Turkish Empire to reside in 
lurkish cities in a small area set aside for their use, 
ind in these concessions (or “compounds”) they gov- 
rned themselves by their own officers (‘consuls’) im- 
1une from Turkish law and justice. This arrangement 
suited both parties, for the Christians were unwilling 

» submit to Islamic law, and the Turks had no desire 
» impose their practices on the Christians. 

Ihe like arrangement was also found convenient by 
he European nations among themselves, in the case, 
notably, of the powerful Hansa League, composed of 
the Baltic cities, but doing business all over Europe. 
Ihe League had its setthements everywhere from 
Scandinavia to Venice. In London, its walled enclosure 
long the Thames was known as the Steelyard. At 
Bergen, in Norway, its long row of warehouses, serving 
0 accommodate a staff of 200 persons (men only) , 
in still be seen on the waterfront. 

But the Hansa League had collapsed, by the late 
600’s. In the Turkish regions the old customary law 


‘capitulations”) and 


was superseded by a treaty (the 
his treaty-type became the model when the European 
1ations opened their tradal arrangements with the Far 
East in the 1800's. In Siam, China, and Japan, the 
treaties conceding commercial settlements provided for 
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setting aside areas at the so-called “treaty ports” to ac- 
commodate the foreign merchants, and provided also 
for the independent administration of law and justice 
among the foreigners by their own consuls and ministers. 

The theory of this “extraterritoriality” was simple. 
In the United States-China treaty of June 18, 1858 it 
was embodied in the following terms:' 

Article XI. . . . Subjects of China guilty of any criminal 
act toward citizens of the United States shall be punished 
by the Chinese authorities according to the laws of China; 
and citizens of the United States, either on shore or in 
any merchant vessel, who may insult, trouble or wound 
the persons or injure the property of Chinese, or commit 
any other improper act in China, shall be punished only 
by the Consul or other public functionary thereto 
authorized, according to the laws of the United States. 
Arrests in order to trial may be made by either the 
Chinese or the United States authorities. 

Article XXIV. Where there are debts due by subjects of 
China to citizens of the United States, the latter may seek 
redress in law; and, on suitable representations being made 
to the local authorities, through the Consul, they will cause 
due examination in the premises, and take proper steps 
to compel satisfaction. And if citizens of the United States 
be indebted to subjects of China, the latter may seek 
redress by representation through the Consul, or by suit 
in the consular court; but neither Government will hold 
itself responsible for such debts. 

Article XXVII. All questions in regard to rights, 
whether of property or person, arising between citizens of 
the United States in China shall be subject to the jurisdic 
tion and regulated by the authorities of their own Govern 
ment; and all controversies occurring in China between 
citizens of the United States and the subjects of any 
other Government shall be regulated by the treaties exist- 
ing between the United States and such Governments, 
respectively, without interference on the part of China. 

In the United States-Japan treaty of July 29, 1858, 
negotiated by Minister Townsend Harris, these were 
the terms:? 

Article VI. Americars committing offences against Jap- 
anese shall be tried in American consular courts, and when 
guilty shall be punished according to American law. Jap 
anese committing offences against Americans shall be tried 
by the Japanese authorities and punished according to 
Japanese law. The consular courts shall be open to Jap- 
anese creditors, to enable them to recover their just claims 
against American citizens, and the Japanese courts shall 
in like manner be open to American citizens for the re 
covery of their just claims against Japanese. 

This arrangement in China and in Japan was at the 
time satisfactory to both parties, and remained so for 
long. But abuses grew up. Needless here to recount 


1. U. S. Treaties, I, 211 
2. U.S. Treaties, I, 1000. 
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them. Finally the strong desire of these Oriental na- 


tions to end this outdated system was gradually realized. 
In Siam 


In Egypt some 50 years ago a 


In Japan, by treaty of 1894, it ceased in 1900. 


it ended in 1920-1926 


compromise was reached, by which a “mixed court” 
(composed equally of Egyptian and foreign jurists) 
took over jurisdiction of the nationals of the treaty- 


powers; but this system, by a treaty of 1937, comes to an 
end in 1949. In Turkey, the tr 
ended extraterritoriality for the Eu 


eaty of Lausanne in 1923 
ropean nations, and 
1931 ended it for the United States. 

Republic. The 


two treaties signed by China with 


the treaty of 


There remained only the Chines« 


notable feature of the 
the United States and with Great 
11, 1943,3 is 


tion of this type of extraterritoriality in its last home.‘ 


sritain on January 


that they signify the post-war termina 


(B) Extraterritoriality of Armed Forces 
in Friendly Territory 


State 
of another State without the 


territory 
if that 
rmed force while in the 


No armed force of one may enter the 
latter’s consent. But, 
consent is given, the first State’s a 
territory of the second State remains under the exclusive 
jurisdiction of its own military commander. This is 
common law, and re- 


No formal 


is needed; but naturally some special terms are 


long established international 
presents a second type of extraterritoriality. 
treaty 
usually agreed upon beforehand, when a friendly war- 
time expedition is involved. 


Che first World War 
of this type in the 


exhibited two notable examples 


working arrangements made by the 


United States and by Great Britain with France for 


reserving jurisdiction over the Expeditionary Forces 


sent into France to assist in repelling the German in 
vasion.® And a like situation recurs in World War II. 
Now, this type of extraterritoriality differs in some 


\ above. In the 
In the second place, it 
local 
In the third place, 


notable respects from type first 


place, it is temporary only. 


applies during a wartime situation, which the 


policing regulations are unusual 
though it usually includes the setting aside of special 


areas for airports, barracks, etc., yet the members of 


] 


the armed forces are not confined in residence to the 


allotted areas, but may lawfully be found in any part 


and thus 


And 


of the country, mingling with the population, 


presenting special problems as to arrest and trial. 


$3. On the same day as above, January 11, 1943, was signed a like 
treaty between China and Great Britain abolishing extra- 
territoriality. But in the news dispatches the fact that 
the Colony of Hongkong was omitted from that treaty appears to 
have raised some question. It should be recalled, therefore, that 
the territory of Hongkong is British territory, resting on the 
treaty of Nanking, August 29, 1842 (British and Foreign State 
Papers, Vol. 30, p. 389), having been by that treaty ceded to 
Great Britain as its own property; the words were as follows 
[he Emperor of China cedes H.B.M., the Queen of Great 
Britain, etc., the Island of Hongkong to be possessed in perpetuity 


current 


by H.B.M., her heirs and successors and to be governed by such 
laws and directions as H.B.M., the Queen of Great Britain, et 
shall see fit to direct.” Thus Hongkong is in a status not unlike 
that of the United States and the Panama Canal Zone, and no 
question of extraterritoriality is involved 

4. In Morocco, by an odd kink of diplomacy, the ancient 
122 


United States, Great Britain, 


each one provid of its own system of law 


lastly, in countries like 


and France, 
and justice, there is a hesitation about yielding any 
of its normally exclusive jurisdiction over aliens, and 
a determination to define carefully both the the 


and the practical details of any concession 


rhe first examples in World War II, for the United 
States, took place while this country was still neut 
in international status, though ready to assist “a 
country whose defense the President deems vital to 
the defense of the United States.’”” ‘The Lend-Lea \ 


using the aaa on 


March II, 


agreement 


above-quoted formula, was 
1941. And on March 27, 1941, an executi 
was Great Britain by which 


made with 


United States armed forces were permitted to occupy 
Newfoundland (the ‘Ferry 
in the British colonial possessions ofl 
and elsewhere, with 
In July 


with Iceland, for 


naval and air bases in 


Command’) and 


Bermuda, Trinidad, the privilege 


of extraterrftorial jurisdiction.® 1941, an aere 


ment was made receiving an expedi 


tionary force to assist in its defence against German 


invasion.” 
an acti 


1942 the United States had becom« 


belligerent against the Axis powers and Japan, 


But by 
and th 
plans of joint military strategy called for the despatch 
States location at 
This 
new development led to special reconsideration of th 
On the one 


of large United detachments fo! 


various points in England and Northern Ireland. 


jurisdictional problem. hand, the British 


Government had to keep in mind British public opinion 
its natural jealousy of the repute of British justic: 
and its reluctance to relinquish any of its traditional 


practices; and the consent of Parliament to any con 


cessions would have to be obtained On the othe 


hand, the United States Government was resolved that 


the necessary independent jurisdiction of its own milita 


ry authorities over their own members should be 


formulated on a correct basis of le, and in 


princip 
i i 


particular should not be so formulated as to be subject 


nominally to British control.® 


} 


o, beginning in January, 1942, there ensued copious 


correspondence in which the respective diplomatic ol 


fices sought, in amicable fashion, to reconcile th 


respective points of view in acceptable terms 
Ihe result was an agreement which is interesting to 


both in theory 


lawyers because of its wide divergence, 

privileges remain for the United States, nominally at least. I 
Syria and Palestine also there may still be some privileges, among 
the welter of systems there obtaining 

5. U. S. Foreign Relations, 1918, Suppl. 2, p. 7 

6. U. S.—Great Britain, Executive Agreement Series 235; Dept 
of State Bulletin, 1941, IV, 387. The Newfoundland Legislature 
proceeded to confirm this by Act No. 12 of 1941 American Bases 
Act, Schedule A, Art. IV). 

7. US.—Iceland, Executive Agreement Series 2 Dept. of 
State Bulletin, July 12, 1941, V, 15); but clause exp licitly dealt 
with extraterritoriality A like agreement had been made in 
April with Denmark’s minister to ¢ United States for the 


defence of Greenland (D.S. Bulletin, April 12, 1941, FV, 94); but 
there is some question as to its validity 
8. Memorandum of the Advocate General of the United 


States Army, Jan. 15, 1942 


Judge 
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March, 1941, 


ove) for extraterritorial jurisdiction in Newfound- 


in details, from the agreement of 


> 


and the colonies.‘ 
(he material terms of the Newfoundland agreement 


as follows 


icle 1V. Jurisdiction 1) In any case in which— 
a member of the United States forces, a national ol 
United States or a person who is not a British subject 
ll be charged witl 
hout the Leased Areas, an offence of a military nature, 
inishable under the law of the United States, including, 


treason, an offence relating to 


1aving committed, either within or 


not restricted to 
otage OF espionage, or any other offence relating to the 


curity and protection of United States naval and air 
Bases, establishments, equipment or other property or to 
erations of the Government of the United States in the 
lerritory; or 

») a British subject shall be charged with having com 


tted any such offence within a Leased Area and shall be 
pprehended therein; o1 

c) a person other than a British subject shall be charged 
th having committed an offence of any other nature 


thin a Leased \rea 

United States shall have the absolute right in the first 
stance to assume and exercise jurisdiction with respect 
» such offence. 
2) If the United States shall elect not to assume and 
exercise such jurisdiction the United States Authorities 
hall, where such offence is punishable in virtue of legisla- 
tion enacted pursuant to Article V or otherwise under the 
law of the Territory, so inform the Government of the 
Territory and shall, if it shall be agreed between the Gov- 
ernment of the Territory and the United States Authorities 


alleged offender should be brought to trial, 


appropriate authority in the Ter- 


that the 
surrender him to the 
tory for that purpose. 

») If a British subject shall be charged with having 
ymmitted within a Leased Area an offence of the nature 
lescribed in paragraph (1) (a) of this Article, and shall 
ot be apprehended therein, he shall, if in the Territory 
outside the Leased Areas, be brought to trial before the 
yuurts of the Territory; or, if the offence is not punishable 
inder the law of the Territory, he shall, on the request 
of the United States Authorities, be 
surrendered to the United States Authorities, and the 


apprehended and 


United States shall have the right to exercise jurisdiction 


with respect to the alleged offence 

(4) When the United States exercises jurisdiction under 
this Article and the person charged is a British subject, he 
shall be tried by a United States court sitting in a Leased 
\rea in the Territory. 

(5) Nothing in this Agreement shall be construed to 
iffect, prejudice or restrict the full exercise at all times 
United States in 
internal administration ove1 


f jurisdiction and control by the 
matters of discipline and 
members of the United States forces, as conferred by the 
law of the United 


thereunder 


States and any regulations made 


between the British Foreign Office (Eden) 
Winant) , July 27, 1942; printed 
America (Visiting Forces) Act, 
, in the Law Times Reports, 


9. Notes exchange 

id the American Ambassador 
$s appendix to the 1 Ss. of 
\ugust 6, 1942, 5 & 6 Geo. VI, cap 3 

ov. 14, 1942, vol. 167, Statutes, p. 57. For some reason not ap- 

irent, these notes were not published in our Department of 
State Bulletin 

On March 31, 1942, a 

rpose as the Icela 

j 


ised 


Defense Agreement,” having the same 
agreement (above), but providing for 
cations, had been made with the Republic 
sion is found herein for extraterritorial 


1 forrif 


airports ind f 


Liberia; a1 
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Article VI. 


Arrest and Service of Process 


(1) No arrest shall be made and no process, civil o1 
criminal, shall be served within any Leased Area except 
with the permission of the Commanding Officer in charge 
of the United States torces in such Leased Area. 


Note that in this Newfoundland agreement “the 
United States shall have the absolute right” to exercise 
jurisdiction, i.e. in terms of grant; and that express 
cases of Newfoundland 


provision is made tor the 


jurisdiction. 
But in the British Act of August 6, 1942, the follow- 
ing brief provisions were deemed to sufhice: 

(1) Subject as_ hereinafter criminal 
proceedings shall be prosecuted in the United Kingdom 
before any court of the United Kingdom against a member 

g 8 
of the military or naval forces of the United States of 


provided, no 


\merica: 
2) The foregoing subsection shall not affect any powers 


(a 
of arrest, search, entry, or custody, exercisable under 
British law with respect to offences committed or believed 
to have been committed against that law, but where a 
person against whom proceedings cannot, by virtue ol 


that subsection, be prosecuted before a court of th 

United Kingdom is in the custody of any authority of the 

United Kingdom, he shall . . . be delivered into the 

custody of such authority of the United States of America 

as may be provided by the directions. . 

Observe (1) that here there is no British grant ol 
jurisdiction (as in the Newfoundland document), for 
the United States Government had maintained that 
United States jurisdiction obtained by virtue of settled 
international law; therefore there is only a direction to 
British authorities to abstain from criminal proceedings 
in the defined cases. 

Observe also (2) that there is no British concession 
(as in the Newfoundland document) of jurisdiction 
over a British subject committing a military offence on 
premises occupied by United States forces. And observe 
(3) that there is no British relinquishment (as in the 
Newfoundland document) of the right to arrest or to 
search for offenders against British law." 

The respective theories of the two parties having 
thus been duly placated by omissions and provisos 
in the statute, the British note went on, “in view ol 
the very considerable departure which the above ar 
rangements will involve from the traditional system and 
practice of the United Kingdom,” to cover certain 
points not embodied in the statute: 

(1) It is understood that the United States authori 
ties “will be able and willing” to exercise actively the 
exclusive jurisdiction thus virtually conceded. (2) It 


is understood that trials “for an offence against a mem 


jurisdiction (Dept. of State Bulletin, VII, 979); but this agree 
ment was not released to the press until Dec. 3, 1942, when the 
Dakar situation had become crucial. 

4 Statutory Order in Council of Dec. 17, 1941, in Australia 
provided for the extraterritoriality of the United States. armed 
forces there stationed; amended by Order No. 241, 1942, May 27 

10. The detailed questions of principle involved in these variant 
formulations of the British 1941 and 1942 agreements are lucidly 
and convincingly discussed, with admirable scholarship, by Col 
Archibald King, J.A., U.S.A., in the American Journal of Interna 
tional Law, 1942, XXXVI, 539 
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ber of the civilian population would be in open court 
(except where security considerations forbade this)”, 
and would take place promptly and in the vicinity. 
(3) It is understood that the United States Govern- 
ment would “take all steps in their power to ensure to 
the British forces” in the United States like reciprocal 
treatment; this measure being obviously concerned with 
the independent criminal jurisdiction of the States 
of the Union. (4) It is understood that “satisfactory 
machinery will be devised” for mutual assistance in 
collecting evidence for trials in the courts of either 
party. And (5) this arrangement is to endure only 
“during the conduct of the conflict against our common 
enemies” and six months thereafter, or less time as 
agreed. 
To all 


Ambassador communicated the assent of his Govern- 


these understandings the United States 
ment. 


Under this British type of extraterritoriality an 
early example of its operation arose in the trial of an 
American soldier for rape of an English girl in a place 
outside of the barracks. The trial took place in an 
Army military court, resulting in an acquittal; and the 
current newspaper dispatches indicated that both the 
trial and the result were deemed by British public 


opinion to be fair and satisfactory. 


(C) Extraterritoriality of Armed Forces in Occupied 
Enemy Territory 

Here we have an entirely distinct type. “Occupied 
territory” signifies territory of the enemy belligerent 
where active hostilities have ceased and the invading 
belligerent is in control. “Military government” signi- 
fies the entire suspension of enemy government and ad- 
ministration in the occupied territory, its replacement 
by the military rule of the invading State, and the 
military declaration of general laws temporarily, so far 
as military necessity requires such suspension, replace- 
ment, or declaration." 

Here we have the complete, though temporary re- 
placement of the local sovereignty by the invader’s 
sovereignty. The military commander may make new 
laws, and usually does impose some new policing laws. 
He may replace the local civilian officials, may levy 
taxes, and may take possession of all public property. 
He may set up military courts, may also permit the 
local courts to continue functioning. He may, but 
usually does not, change any of the local laws of private 
rights. He should not confiscate private property, but he 
may levy on property and labor services, by requisitions, 
with receipts and payment or promises to pay. 

In American experience, this type of extraterritoriali- 
ty was copiously illustrated in the Civil War, when the 
Union Armies occupied many areas in the Southern 


11. The above definitions are taken, with a few verbal altera- 
tions, from the U. §. War Department Rules for Land Warfare, ed. 
1940, Arts. 6, 7. 

12. Ex parte Milligan, 4 Wallace 2, and many other cases. 

13. The post of High Commissioner was created in 1940, 
for General Weygand, and permitted him to exercise all the func- 
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states. It was again illustrated in World War I, when 
after the armistice of November 11, 1918, the United 
States Expeditionary Force occupied the Cologne-Bonn 
area on the west bank of the Rhine. It has not yet 
had an example for the United States forces in World 
War Il 
islands) . 
European regions is being prepared for in the Army 
School for Military the Judge 
Advocate General, now being conducted on the premises 


(except perhaps in the Southwest Pacific 
But its application on a large scale for 


Government, under 
of the University of Virginia, at Charlottesville, and in 
the Army School for Military 
Provost Marshal General, at Fort Custer, Michigan 


Police, under the 

However, a comparison of types (B) and (C) above 
throws light on the problems that may now confront 
the present Joint Expeditionary Force in North Africa 
headquartered at Algiers. 

It must be supposed that, after the early days of the 
landing of that force, when Admiral Darlan claimed 
to be acting as High Commissioner of France under the 
Vichy-France Government** and the American com 
mander of the force had so recognized Admiral Darlan, 
that the force was in the status of type (B) above. 
That is, it was understood to be in French North 
Africa as a friendly force, assisting the friendly French 
Government to expel the German invaders. There must 
have been some such convention or memorandum be 
tween the Admiral and the Lieutenant-General, though 
its terms have not been disclosed. But as dissensions 
among the French officials began to appear, the possibili 
ty must have presented itself that a continuance of such 
dissensions would seriously impair the operations ol 
the Joint Expeditionary Force. Should matters come 
to a crisis, it might therefore become a military necessity 
to put an end to those dissensions forcibly, by displacing 
the French civil government and replacing it with a 
deputy-nominee from the Joint Expeditionary Fore: 

But if this were done, would not the status of the 
Expenditionary Force be radically altered, i.e. from 
type (B) to type (C)? And if yes, would not this mean 
that the authority over the whole civil administration 
of the three regions, Algeria, Tunis, and Morocco, would 
have to be taken over by the military commander? 
And has he a staff of assistants competent and numerous 
enough for taking over this huge task—at least in the 
top positions? And could he afford to spare them at 
the crucial period when all military power must b¢ 
concentrated on the Tunisia campaign? 

More than this, would this change of the status ol 
Algeria, Tunisia, and Morocco into occupied enemy 
territory add serious complexity to the post-war settle 
ment? If at that time the North African regions ap 
pear as enemy territory, would not this in legal theory 


(Continued on page 174) 


tions of the Government of France in North Africa (Laws of 
June 25, 1940 and Aug. 6, 1940, Journal Officiel, p. 4557). On Dec 
1, 1942, after the landing of the Joint Expeditionary Force, Admiral 
Darlan declared himself to be the incumbent of that post, partly 
as being the sole remaining member of the French Cabinet not 
in the enemy’s hands. 
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TWO NEVADA DIVORCES GET FULL FAITH 
AND CREDIT 


By JOHN J. BURNS 


Of the New York Bar 


HE recent decision of the United States Supreme 
Court in Williams v. North Carolina,’ which has 
provoked wide comment, must be set down as an 


wtunate decision—all the more unfortunate because 


Court did not have to overrule Haddock v. Had- 

in order to dispose of the case at hand. After 
ing looked upon the case of Haddock v. Haddock 
1 leading authority for over thirty-five years and 
yn the faith of which clients were advised and dis- 
s in the field of domestic relations were settled or 
the Bar that more Mr. 
Justice Holmes was right. 

lhe record before the Court was in substance the 
The situation 


dicated, now finds once 


tory of a “quickie’’ Nevada divorce. 


fered from thousands of similar cases only in the 


t that the divorced couple had the temerity and 
liscretion to return to North Carolina, which does 
tt honor such divorces. 
Both North 
enty years. At the time they 
spective spouses in May of 1940, each of them admit- 
lly had a domicile in North Carolina. The record 
vs them appearing next in each other’s company at 
\lamo Auto Court in Las Vegas, Nevada. After 
« weeks of residence required by Nevada law, each of 
defendants filed, through the same attorney and on 
same day, a complaint for divorce. There was no 
any ap- 


Carolina for over 
their 


defendants lived in 


abandoned 


rsonal service in Nevada, nor was there 
irance entered in behalf of the absent spouses. Wil- 
ims was able to secure personal service of the sum- 
ons and complaint on his wife in North Carolina and 
\btained his divorce in August, on the grounds of men- 
tal cruelty. Mrs. Hendrix was forced to rely upon publi- 
ition and mailing of the complaint, and her divorce 
vas granted on October 4. On the same day in 1940 
couple was married in Las Vegas. 
The record sets forth the hearing before the Nevada 
urt with respect to Mrs. Hendrix, in which she was 
the sole witness regarding allegations of wilful neglect 
ind mental cruelty, which conduct consisted of failure 
to support The validity of 
the decree in this case had to be based upon a change 
f domicile of the parties from that of North Carolina 


and general moodiness. 


to Nevada. On this vital issue of domicile the record 
ows but three items of evidence to support the 
lecree. First was the affidavit of Lillie Roesselet, who 


mducted the Alamo Auto Court and who swore as 


illows: 


87 L. ed. Adv. Ops. 189; 63 Sup. Ct. Rep. 207, U. S. Law 
Week 4065 (No. 29, decided December 21, 1942). 


2. 201 U. S. 562. 
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That on May 15, 1940, she was residing in and conduct- 
ing the Alamo Auto Court on the highway leading from 
Los Angeles, California, to Las Vegas, Nevada, called the 
Los Angeles Highway; that on said last named date Lillie 
Esther Hendrix, the plaintiff above named, came there to 
live, rented a room and is still living there; that said Lillie 
Esther Hendrix was present every day, at said place, from 
the date she came there, May 15, 1940, up to and including 
June 26, 1940. 

Secondly, there was the following testimony of Mrs. 
Hendrix: 


Q. You filed your complaint on June 26, 1940; had you 
resided here a full six weeks prior to that time? 

A. Yes. 

Q. When did you come to Clark County, Nevada? 

A. May 15, 1940. 

Q. What was your object and intention in coming here 
at that time? 

A. To establish a residence. 

Q. And did you establish a residence? 


A. Yes. 
Q. And that residence was an indefinite permanent resi- 
dence? 


A. Yes, sir. 

Q. And from May 15, 1940, down to the day you filed 
your complaint, were you absent from the county or the 

° state? 

A. No, sir. 

Q. You were here every day? 

A. Yes, sir. 

Q. Where did you reside during that time? 

A. At the Alamo Court. 

Q. You were there until after you filed your complaint? 

A. Yes. 

There was in addition the testimony of the co- 
defendant, O. B. Williams, to the effect that he was 
living at the Alamo Court and saw Mrs. Hendrix every 
day. The court obviously was unaware of the fact that 
Williams was also from North Carolina, was the in- 
tended future spouse of Mrs. Hendrix and was await- 
ing her divorce. There was no other evidence on 
domicile except the aforesaid, which showed physical 
residence by virtue of renting a room at the auto court; 
there was no evidence that Mrs. Hendrix had established 
a home in Nevada with the intention of living in that 
home for an indefinite time in the future. All the 
evidence suggested quite the contrary. If by domicile 
is meant the place “from which you are away when you 
are away,” it was clear that both parties were visiting 
in Nevada but were away from their domicile in North 
Carolina. 

Shortly after remarriage the parties returned to North 
Carolina, and after a few months were indicted and 





3. This leading question and answer is the only evidence on 
the vital issue of “intention,” an essential aspect of the issue of 
domicile. All the acts of the parties contradicted the witness. 
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bigamous cohabitation. At the trial the state 


Nevada 


Carolina because there 


tried for 


contended that the decrees were invalid in 


North 
service in Nevada or appearance of the spouse who lived 
in North 


domicile in 


had been no personal 


Carolina, and becaus¢ the residence ol 


Nevada was a sham or fraud. The jury 


returned a general verdict of guilty and the couple was 


sentenced to States Prison 


Ihe prosecution relied principally on the theory that 
North Carolina was not bound to give full faith and 
credit to the Nevada decrees, and it relied, and the 
Supreme Court of North Carolina affirmed, on the 
basis of Haddocl Haddock [he second theory was 
not clearly developed at the trial. The judge in his 
charge to the jury indicated that the defendant must 
prove bona fide residence in Nevada. The Supreme 


North 


found thers 


Carolina in affirming the conviction 


} 


h evid 


Court of 


was enou ence to indicate collusion 
between the defendants and bad faith in attempting to 
secure decrees of divorce contrary to the laws of North 


The opinion of M1 
the 


Justice Douglas relied 
brief of the State of 


evidence 


Carolina 
heavily upon a statement in 


was color 


Nevada 


North Carolina that although the 
able, 


court's finding of domicile 


it was probably sufficient to justify the 


Che majority felt that in view of the statement of the 
North ( 


bona fide domicile was 


Attorney General of irolina the question of 


out of the case, and that since 


the verdict of the jury was a general one they were 


forced to consider the validity of the decision in Had 


do h Haddov I ‘ 


Hendrix and Williams had established such a bona fide 


lo them it was just as though Mrs 


domicile that it could not be successfully questioned 


by any jurisdiction. They predicated their opinion on 


the principle that a divorce valid in one state should be 
} 


valid everywhere by reason of the full faith and credit 


clause of the Constitution 


[he majority felt that “this is an intensely practical 
problem” and a contrary result would bring “disaster 


I he old 


was deemed un 


to innocent persons and bastardize children.” 


doctrine of the matrimonial domicile 
acceptable by the majority 


The Court expressly reserved the following questions 


(a) whether a “mere resident” can get a valid divorce. 
and (b) whether a state may refuse full faith and credit 
if it finds there was no bona fide domicile in the staté 


of divorce 


In his concurring opinion Mr. Justice Frankfurter 
said that if jurisdiction for divorces were to depend 
upon “fault” of the abstractions of “matrimonial 
domicile” the Supreme Court would become a divorce 


} 


court, although in the same opinion he adverts to the 


relatively few cases coming up under the full faith and 
To 


decree was valid in Né 


credit clause him th sole was whether the 


issue 


vada. If valid there, no court 


had the power to refuse to recognize it 
Mr. Justice Murphy in dissenting objected to the 
rigidity in the full 


undesirable the application of 
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faith and credit clause which the majority decision 


requires. He pointed out there was a problem not on! 


of the Constitution but also a serious problem of 


public policy, and that the Court was in error in impos 


} 


ing a policy of Nevada against the contrary policy of 


North Carolina. He expressed the opinion that on t} 


evidence there was not a good faith don 


iicile sufficient to 
support the Nevada decree 
Mr 


pointing out that the decision deprived the Court 


Justice Jackson wrote a very aggressive dissent 


control of the application of the full faith and credit 
clause, since by its rule the only issue left in divorce 
cases, or for that matter in any full faith and credit 
controversy, was procedural due process. He stated 
further that the decision placed a contract of marriag 
at a greater disadvantage than any other kind of 


contract although traditionally our law had regarded 


it as one deserving greater protection than the ordinary 


contract. According to him, “settled family relations 


may be destroyed by a procedure which we would not 


recognize if the suit were one to collect a grocery bi 


He 


marriage as a 


was not concerned about whether we look upot 


Status or aS a 7éS; 1t WaS 1Nn any event a 


and he believed that 


the majority had wrongfully decided that these rights 


bundle of rights and obligations 


and liabilities could be affected without a hearing. and 
Mr. Justice 
point out that the record showed no proper domicile as 


He trend ol 
the Court in breaking down this 


on substituted service. Jac kson went on to 


the basis of the decree. observed that the 


ell recognized rela 
tionship ol a person to a locality as indicated in recent 


tax cases was now being applied to the important field 


of marriage relations and was without theoretical or 


practical justification. 
[his was a hard case from 


Hard cases make bad law. 


the viewpoint that Nevada divorces, though subject 
to collateral attack in nonsupport and kindred actions 
usually have enjoyed practical immunity from criminal! 


That it made bad 


prosecution law seems equally ob 


by the decision and the 


vious, since failure to inquir 
into the shabby claims of domicile, the Court, for the 
moment at least, is taken to be endorsing this dishonest 


divorce technique. 

The record, not only of what was said, and that was 
little enough, but of what the parties actually did, is 
such that the majority would have been justified in 
finding with the dissenting justices that there was no 
adequate evidence of domicile in Nevada and henc 
the jurisdiction of the Nevada court never attached 
and the decrees were not entitled to full faith and credit 
in other states. In any event, the Supreme Court had 
no occasion to make this a leading case on such a meagr¢ 
record 
case returned for a more complete trial of the issue of 


domicile in Nevada 


The Court was not forced to pass upon the col 
rectness of Haddock Hadd i It is difficult t 
understand why a weak statement of the Attorney 
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ral of North Carolina should be deemed by the 
rt to have created a barrier to an inquiry into the 


liction of the Nevada court. The collusiveness of 


proceeding in the West is so obvious that one sus- 
s that the Supreme Court was prepared in any event 
assent to the 


its current notorious practice of 


ning “quickie” divorces.* 
On it 
nded the validity of judicial action even in Nevada. 


lurk 


They are 


Domicile was a basic jurisdictional issue. 


infirmities of the claim of domicile did not 


record of a complicated proceeding. 


nt in a record of less than 100 pages. Whatever may 


been the reason for the Attorney General’s state- 


nt, the Supreme Court was not bound by it. Cases 


legion to the effect that even as between the parties 


essions as to jurisdiction are not binding on the 


Here is a case which involved more than the 


dom of two persons. It involved the claim of North 
lina that its domiciliaries should respect the laws 


1 policies of their state 


\ decision sending the case back for a fuller develop- 


nt of the issue of domicile and particularly of good 


would have 


Moreover 


ded its present plig 


ivoided the reversal of a leading 


the would have 


ision Supreme Court 
ht of seeming to have endorsed 
the 


moral prestige would be regarded 


yllusive divorce. Furthermore, by such action 


urt with its great 
tne 


Bar and by the general public as having frowned 


Mn a growing practice which amounts to nothing but 


nright perjury 


Che Willtams case raised a constitutional issue of the 

importance which touched and concerned not only 
yperty rights but the most intimate and sacred of 
sonal relationships. It was therefore an ideal case 


that judicial self-restriction which a matter of this 
portance and delicacy required. Mr. Justice Brandeis 
5; summarized the seven rules which the Supreme 
urt 


“developed for its own governance in the cases 


nie ssedly 


within its jurisdiction under which 


has avoided passing upon a large part of all the 


mstitutional questions pressed upon it for decision.’’® 


Under the fourth of these rules ““The Court will not 


Such indeed has been the impression of some editors. See 
torial Comment from the Lay Press,” AMERICAN BAR AsSsOocIA- 
JourNnaL, February, 1943, p. 78 

If the want of jurisdiction is of the subject matter it may 


onsidered al 


1y stage of the proceedings either here 


elow Matsor \ Ce United State s, 284 U. S. $52. Cf. 
ta v. Northern Securities Co., 194 U. S. 48. Mitchell v. 

, 293 U. S. 237 Federal jurisdiction cannot be waived or 
rcome by agreement Swift & Co. v. Hocking Ry. Co., 243 

S. 281 {s/ ar Tennessee Valley {uthority, 297 U. S. 288. 
ishwander v. Tennessee Valley Authority, 297 U. S. 288, $47. 
Mr. Justice Frankfurter also chose to ignore the sordid 
cts of the record d advocated a rigid inflexible rule that if a 
lgment or decree meets with procedural due process and is good 
the state of issue United States Supreme Court will require 
t all states must respect and enforce it. Such a sweeping rule 


| | ; 
ecisions and creates a novel aspect of 


faith and credit It flies in the teeth of the reserved powers 
he states 


4 recent pu reorganization case the Court through 
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pass upon a constitutional question although properly 
presented by the record, if there is also present some 
other ground upon which the case may be disposed of.” 
It is doubtful if Mr. Justice Brandeis, regardless of his 
views on the moral aspects of divorce, would have re- 
frained from invoking this salutary precedent because 
of the statement in the brief of the Attorney General. 

It may well be that the majority had hopes that the 
decision would bring about some ultimate solution of 
the divorce muddle through action by the states or by 
the Congress. However desirable such an objective is, 
Both 


majority and concurring opinions stress “the intensely 


the Court’s decision has added more confusion.’ 


practical considerations,” and yet they do not reveal any 
practical considerations calling for the disruption of a 
settled precedent. 

If the validity of a decree in the state of issue is the 
test, then, as Mr. Justice Jackson states, the Court 
“would be required to recognize mail order divorces as 
well as tourist divorces.” 

The first “practical consideration” urged by the 
majority is the possibility of parties being lawfully 
divorced and remarried in Nevada and being still 
married to their first mates in North Carolina. As Mr. 
Justice Jackson pointed out, this begs the question and 
is far less serious than forcing North Carolina to 
recognize the new arrangement. 

The second consideration having to do with the 
danger of “bastardizing children” seems to be a strained 
argument in no way justifying the result. There was no 
showing of dissatisfaction by the American Bar with 
existing law, nor was any other factor disclosed indicat 
ing that the present law was not working well.* 

But the Supreme Court now says that the full faith 
and credit clause must be given literal effect and that 
they are powerless to protect a state’s policy against 
On the 
language of the opinions, particularly that of Mr. 


the decree of another state. the record and 
Justice Frankfurter, the statement of Mr. Justice Jack 
son that “this decision repeals the divorce laws of all the 
the of Nevada all 
marriages, one of the parties to which can afford a 


states and substitutes law as to 


short trip there” seems not to be extreme. 


Mr. Justice Frankfurter stated “We reject a lax view of fiduciary 
obligations and insist upon their scrupulous observance.” Securities 
and Exchange Commission v. Chenery Corporation, et aal., 
Supreme Court, February 1, 1943. ° 


8. The case has already been the subject of much comment 
and has resulted in a feeling of insecurity in the minds of laymen 
and lawyers regarding decrees in domestic cases. (See Pittsburgh 
Press, January 20, 1943). In New York recently the judges have 
looked upon the Williams case as having no application in similar 
circumstances. Cf. Matter of Brogan, App. Div. 2d Dept., N.Y.L.]. 
Feb. 4, 1943; McCarthy v. McCarthy, Kings County Supreme 
Court, N.Y.L.J. Feb. 4, 1943; Jiranek v. Jiranek, Westchester 
Supreme Court, N.Y.L.J. Jan. 28, 1943; Schnabel v. Schnabel, New 
York Supreme Court, Pecora, J., N.Y.L.J. Feb. 9, 1943; Meyer v. 
Meyer, New York County Supreme Court, N.Y.L.J. Feb. 10, 1943. 
In Butler v. Butler, New York County Supreme Court, N.Y.L.] 
Feb. 16, 1943, Shintag, J., found that a divorce procured in Hawaii 
by substituted service must be recognized, contrary to the 
established New York rule unless there was a showing of fraud in 
the domicile. 
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Phe 


explain the inapplicability of the substantial body of 


majority opinion sought unconvincingly to 


case law where the Supreme Court had not given literal 


effect to the decrees of another state. But if it be a 


major premise that in every cas¢ “if a judgment is 
binding in the state where it was rendered, it is equally 
binding in every other state,”’ then this decision has left 


the Court powerless to deal with conflicts of states’ 


policies and has repealed many recognized authorities.® 


Ihe Court seemed to have been unimpressed by the 


fact that the late Professor Beale, a great authority in the 


field of conflict of laws, after having criticized earlier the 
. Haddock. 


come to be persuaded that the case was sound.’® He, as 


decision of Haddoc! many years later had 


reporter, in company with his associated advisers,"' all 
leaders in the teaching or practice of the law, after long 
American Law Institute the 
Haddoc k in 
the Restatement:as the law of the land. The majority 


study recommended to the 


incorporation of the rule of Haddock v. 


opinion gave no cogent reasons why the Institute rule 
was not preferable. 
Ihe Bar can justifiably resent the upsetting of old 


precedents unnecessarily when the existing law seems 





9. Olmstead v. Olmstead, 216 U. § 6; Hood v. McGehee, 237 
U. S. 611; Alaska Packers Association v. Industrial Accident Com- 
mission, 294 U. S. 532; Milwaukee County v. M. E. White Co., 
296 U. S. 268 

10. Beale, “Haddock Revisited,” 39 Harvard L. Rev. 417. 

ll. The Conflict of Laws advisory group assisting Professor 


Seale included the following persons of distinction: Herbert F. 
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to be adequate, certainly as adequate as the new deci 
sion which placed the whole subject of interstate 
domestic relations in a turmoil. 

This decision may perhaps require the Court in later 
cases to adopt the provocative analysis of Professor 


Bingham who pointed out"? that various legal relation 


ships and rights may be considered as arising out of t] 
marriage status, and that where there are conflicting 


states interested, certain of these relationships could 


conceivably be changed by one state, while others could 
not be changed without personal jurisdiction over both 
parties to the marriage." 

Because the decision is not warranted by the author 
ities, because it is in violation of the Court’s own rules 


in constitutional cases, because it excludes judicial 


control over the application of the full faith and credit 
clause, because no sound practical or theoretical argu 
ments support it, because it impinges on the reserved 
powers of the several states, because it has introduced 
an element of confusion harmful to practicing lawyers 
and because the Court appears to have condoned an im 
moral system, the case cannot be defended and ought to 


be condemned. 


13. Anglo-American common law has always regarded the 
marriage status as “something not to be swept aside lightly.” This 
concept of marriage as a status in which society has an important 
stake is fundamental to every system of law. Comments like the 
following are typical of nearly every state court in the country 
“It involves, except in so far as modified by statute, an 
intimate personal union of those participating in it, of a 
unknown to any other human relation, and it 
creates a civil status the maintenance of which in its 
integrity is vital to the moral welfare of society.” Taylor 
v. Taylor, 108 Md. 129. 


Richardson, 246 Mass 


characte! 


See also Richardson v. 243. 


De functions of the bar are no less important than those of the court 


It is the constitutional right of every accused “‘to be heard by himself and his 


and infegrity of the bar, without which justice can have no existence.” 


American when in need of it can freely invoke. 
ability are essential to the administration of justice. 


to present the cause of their clients with candor, courage and 


with decorum and with civility. 


cases also this right is an integral part of that ‘due process of 


Advocates of 


Each of us may 


est lawyers and judges, Lord Chancellor 
I will at all hazards forever maintain the dignity, the independence 


It ts the 


ity and it is the duty of the judges to listen to that presentation with at 


ne, 


Those who appeat 


GEORGE W. MAXEY 
Chief Justice, 


Supreme Court of Pennsylvania 


Goodrich, Austin W. Scott, Harry A. Bigelow Joseph H. Bingham, 
John G. Buchanan, Armistead M. Dobie, Frederick F. Faville, 
Monte M. Lemann, William E. Mikell, William H. Page and 
William C. Van Vleck 
12. Bingham, “Matter of Haddock v. Haddock,” 21 Cornell L. 

QM. 393 

(Ho 

ymunsel.”’ In civil 

law’’ which every 

fidelity and 

well vow as did one of England’s great 

Erskine 

duty of lawyers 

clar 

tentiveness and patience 

before courts of justice are suitors, not suppliants 
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WILEY RUTLEDGE 


Associate Justice 
of the 
Supreme Court 
of the 
United States 
February 15, 1943 


USTICE WILEY RUTLEDGE is a man of simple 
tastes, modest disposition, discreet manner and 
sympathetic understanding. He is a courteous, 
stening judge, tolerant of contrary viewpoints, un- 


in arriving at conclusions and resourceful in 


oO 
~ 


urried 
iaintaining them. He is a skillful technician in legal 
riting and his skill is purposefully devoted to the 
volution of a dynamic law. He is definitely a liberal; 
mmitted, among other things, to the proposition 
hat, under the Constitution, the general welfare is as 


Marcu, 1943 VoL. 29 





much a concern of the federal government as is the 
common defense; that to secure either, the privileges 
of the individual may be subordinated in the interest of 
the whole people. His experience on the bench, as 
well as in practice and teaching, has given him a broad 
professional perspective. His background of life in 
Kentucky, Tennessee, Indiana, Wisconsin, New Mexico, 
Colorado, Missouri, Iowa and the District of Columbia 
insures a national point of view. 
February 16, 1943 Justin MILLER 
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SUPPORTING PERSONNEL OF FEDERAL COURTS 


By HON. JUSTIN MILLER 


Associate Justice, United States Court of Ap 


I’ has been said that the judiciary is the weakest of 


the three branches of government because it controls 


neither the purse nor the sword Chis is clearly 


borne out by the facts. The federal judicial establish 


ment is incomparably the most undermanned, under- 


] 


equipped and underfinanced of a the 


agencies Of gov 
ernment. Some years ago Judge William Denman pointed 


out that the total cost of the federal courts was less than 
one pel cent of the total cost of the federal government 
Even before the wartime expenditures began, the total 


had dropped to approximately three-tenths of one pel 


cent.' _In fact, comparisons become possible only when 
we make them—not with the executive or legislative 
branches generally—but with minor subdivisions of 


n, that the total amount 
1942 


$14,956,843 allotted to the 


other departments. Consider, th 


allotted to the federal courts for the fiscal yea 


$12.368.655—is less than the 


Extension Service in the Department of Agriculture; 


$16,402,400 to the Foreign Service in the Department 


of State; $16,389,005 for foreign air mail service; the 
general administrative expense of $12,895,460 out of a 


Com 
Indian 


total of $115,159,022 allotted to the Civil Service 


mission; $27,283,368 allotted to the Bureau of 


Affairs. These 
we think of the 


are relatively comparable amounts. When 


$105,369,037 allotted to the Veterans’ 


Administration for salaries and expenses, $10,564,172 in 
the Washington offices, we sense possibilities undreamed 
of in judicial circles These ire mere examples which 
could be multiplied manyfold 

But the 


The inadequacy of the 


invidious comparison does not end there 


total propriation for the 


federal judiciary becomes painfully evident when it is 


reduced to constituent items. In no branch of govern 
ment has classification and salary adjustment of support 


ing personnel been so sadly neglected as in the judicial 


This becomes when we con 


classifications and 


establishment ipparent 


trast salaries in the executive and 


legislative branches, as well as in the independent 


agencies For economy ol space i few xam ples, only, 
have been selected from the many which are easil\ 
available In making these comparisons it is to be 


understood, distinctl that no objection is made to 


the higher classifications and salary scales which prevail 


rnment service [he 


is to call attention to what is being done in govern 


in other branches of gove purpose 





1. Will Shafroth of the stration Office of U. S. Cor 
tells us that Che estim f the Judicial Department 
the Government for tl fiscal year 194 s to the estimated total 
expenditure of all departments including the army and navy as 
a brick 1.41 nches if eight is to the Washington monument 
In the comparison tl monument is taken as 550 feet.”” He says 
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mental agen 
ditions, and r¢ 
for skilled sé 


impo! tant co 


judicial establishment must be recruited 


market and i 
Lions. 

In making 
space, attentl 
law clerks, at 
Chief Justice 
Committee at 
a judge’s secre 
il requires ex} 
the longer a 
becomes Yet 
just the same 
attorney gen 
Into service; a 
$3200. The « 
General and 


Clerical, Adn 


range is $2600 to 


range exists Lo 
of the United 
bers of the Fe 
ous other ofh« 


the $10,000 o 


Particularly 
judges and of 
as We ll as ¢ X pt 


pr rmit appoll 


SHU0U pel vea 
sumed enlarg 
ference ol Se! 
Circuit Couns 
cuit Conterenc 
increased dut 


| he se are all 


to the judg 


e ll 
\ person, whe 
must be one 


eX pe rience in 





peals 


ics Which are alert to present-day 


sponsive to the competition Ol the mar} 


‘cretarial and protessiona! Service | 


nsideration is that the personnel ol 


from the sa 


Ss subject to the same <¢ mM] 


these Comparisons, a iin itor econom' I 
yn is directed particularly to secretari 


id librarians; and first to secretaries. A 
Groner explained to the Appropriati 

its hearings in January, 1942, the 
tary 1s ola highly conhidential charact 
ert service of a highly acting charact 


secretary remains the more valuable s| 


the maximum available salary is $2,600 
as that which, for example, an assist 
ral pays to his secretar' upon entra? 


nd the latter can be ad\ 


] 
aliced 


quickly 
lassification of secretaries of the Solicitor 


assistant attorneys general is “Grade 


linistrative and Fiscal” and the sala 
$3200; the sam erade and salar 


r the Director of the Administrative Ofh« 
States Courts; for the secretaries of met 
deral Trade Commission; and for nume1 


ers who, like the entioned, are in 


one < 
r less, salary class. 
Secretaries 


in the case of secretari x Senior circu 


some s¢ nior district judges, 1t seems wis 
dient, to adopt a Classif ition which wi 
tment as an administrative assistant, al 
will permit, also, a salary range running up to $5000 « 
r. Since the senior circuit judge has a 
red duties as | m I i th Co 
11o! Circuit Judges Z chau an ol tl 
il, and (3) chairman idicial (¢ 
e, his secretary has acqul dt mendous 
ies, also, of an ad 1! trat naract 
in addition to h ies as secretal 
1 performance of his purely judicial work 
) is competent to perto ill these duties 
who has received trail ne ind has had 
law, court reporting gal editorial work 
further I il estimated expenditures { e government 
for the fiscal year 1943, as contained ed dget, are 
309 992 otal estimated exy f Judicial 
Establis! $12,681,000 or just ove of the 
I ner hgure 
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SUPPORTING PERSONNEL 


[1 as in the performance of administrative sec- 
As a plain matter ol competition, in 


skilled 
t} 


or they will not be able to get and 


duties. 
iarket of 


| such Ser Vice 


SeTVICe, 


judges must be able to 


rsons capable of performing it. 


lesser degree, but nevertheless in very substantial 


, the same applies to the secretaries of the other 


s. To an increasing degree the other judges are 


ted to perform administrative work, which imposes 


ional duties upon the secretary. But, apart from 


.dministrative duties, the work of a judge’s secreta 


quires more training, greatel Capacity, and greatel 


than is true of secretaries of executive ofhcers. 


hing could be more fallacious than to asume that 


parisons can properly be made with salaries ef 


graphers and typists, either in other governmental 


s or in private law offices, to determine appropriate 


ries for secretaries of judges. A judge’s secretary 


combine with the usual stenographic and typing 
s a large measure of responsibility for legal editor1- 
ork. In some respects, her duties are more nearly 


iparable with those of legal editors in large law ofhces 


in leg For example, the mem- 


4 


s of the legal editorial staff of West Publishing Com 


al publishing houses 


with whom our secretaries make contact, are the 


p editorial executives; those upon whom reliance is 


iced that there sl Should we not, 


iall be no mistakes. 


refore, compare their work to that of such executives 


her than to the work of mere stenographers? Surely, 


assification at least in Grade 7, and a salary range 


nning up to $3200 should be conceded as a matter of 


1mon sense and common justice. That some of ow 


retaries are worth such salaries was well demonstrated 


ring the present year, when the secretary of one of 


judges of the United States Court of 


Appeals re- 


ived appointment in an executive agency of the gov 


ment at a salary of $3800 and within six months it 
id been increased to $4600 per year. Theoretical com- 
aid to mere stenographers and 


I 
he face of such 


irisons with salar 


yists—fall down, in 


deadly parallels 


ictual experience. But until we recognize and agree 
prepare classification sheets and 
hich truth 


Budget and to the Appropriations 


von the facts; unti 


Ib specifications will demonstrate the 


» the Bureau of tl 


ymmittee we wW et no better treatment for them 


in in the past 
Law Clerks 


In the 


2 qualified person can perform are 


Consider, next, our law clerks. district courts 


services whicl 


egested by the following enumeration: where cases 
volve issues of fact, keeping current digests of testimo 
for convenient reference by the judge during and 


ter the close of the case; quickly ascertaining and 


ringing to the attention of the judge pertinent 


ithorities concerning 


rocedure and evid¢ 


questions of pleading, practice, 
nce which arise during the cours¢ 
digesting the involved in 


{f a trial; applicable law 


\M[arcH, 1943 VoL. 29 


OF FEDERAL COURTS 


cases on the pre-trial calendar; checking proposed jury 
instructions while the trial proceeds and gathering 
authorities to test their propriety; similarly, checking 


proposed findings of fact and conclusions of law. 


In the Circuit Courts of Appeals, his work includes 
the following: on petitions for special appeals, applica 
tions for writs of error, stay orders, certiorari, injunction, 
mandamus, etc., preparing summary statements analyz 
ing facts, revealing issues of law, together with memo 
randa of the applicable authorities; after oral argument 
and submission of the case and in preparation for con 
ference of the judges to whom it was submitted, conduct 
ing research into points of law indicated by the judge's 
memorandum of the oral argument; after assignment 
of the case for writing of the opinion, assisting the judge 
in drafting his opinion by conducting legal research and 
preparing memoranda requested by him; in the prepara 
tion of opinions, checking the record against the judge's 
opinion to insure that the procedural history of the case, 
the references to evidence, to objections, to motions and 
other usual contents of the opinion conform to the 
record, and adding record page citations to the draft 
opinion; preparing footnote material to supplement 
draft opinions submitted to him by the judge; editing 
citations for uniformity of style and accuracy and check 
ing their authoritativeness for the propositions cited; 
shepardizing all cases cited to determine that they still 
represent the law; after the opinion has been agreed 
upon as the decision of the court, assisting the secretary 
in preparing the opinion for the printer; proofreading 
the West Publishing Company proof sheets of th 
Federal Reporter, and carefully checking the headnote 
paragraphs to make certain that all points are correctly 
restated and that the case is fully digested under all 
proper key numbers. 


\s these men grow in experience they become bette 
able to exercise independent judgment in preparing 
memoranda upon which the judges may rely, largely, 
in drafting their opinions. This drudgery being light 
ened for the judges, they are able to bring fresher, mor¢ 
resilient minds to the questions of public policy and 
legal philosophy which underlie the cases. No one 
who has ever done opinion writing can doubt the extent 
to which the work can be improved, expedited, and in 
creased in quantity with such expert legal assistance 
Every reason which suggests the value of this type ol 
assistance to a solicitor general, an assistant attorney 
general, a member of the Tax Court of the United 
States, or a legislative counsel, applies in greater measure 


toa judge. 


Tax Court Employees 


In the Tax Court of the United States, the men who 


perform comparable service, for its judges, as that 
performed by our law clerks, are called attorneys, not 
law clerks; they are classified as “professional,” Grades 
| to 7, with a total salary range running from $2000 to 
$7500. The sixteen members of the court are served by 
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thirty-one lawyers, twenty-seven of whom receive aver- 
age salaries ranging from $5967 to $3271; an average 
salary for each of the twenty-seven of $4650 per year.’ 
In the office of the Solicitor General 
in which are prepared briefs used by the government 


one of the offices 


in many of the cases presented in the federal courts 

we find, again, a professional classification from Grade 
7 down to Grade 1, and a permissible salary range 
running from $7500 to $2000. 


the work of men in the higher brackets in this office 


It is true that some of 


consists of appearances in court. But the work sheets 


of this office indicate that the attorneys in Grades 3, 2 
and | make no courtroom appearances and that their 
as that of 


work is substantially the same in characte 


the judges’ law clerks. In other words, we find here 
a clear analogy, justifying increase of the average salary 
of our men to at least $3800. What has been said of the 
Solicitor General's office is equally true of the many 
other governmental agencies from which appeals are 


taken to our courts. 


Legislative Counsel 


In the legislative branch a closely approximating 
service is that performed by the legislative counsel and 
counsel—one for the House 
$10,000. 


“assistant 


his staff. Each legislative 


and one for the Senate—receives a salary of 
On the House side he has on his staff 3 
counsel” at salaries of $7500, $6500, and $3100; a “law 
assistant” at $2600; a “chief clerk and law clerk” at 
$4000. On the Senate side there are 
at $7200, $6300, $5400, $3800. 


legislative reference service of the I ibrary of Congress, 


t ‘assistant counsel” 
In addition there is the 
where, again, we find a professional classification 
running from grade 6 down to Grade 1, with a total 


permissible salary range from $6400 to $2000. 


A Misconception 

At this point we discover a fundamental fallacy in the 
policy heretofore followed in the selection and tenure 
of court personnel; namely, that they should be young, 
inexperienced assistants, who after one or two years 
should go on to better paying positions in other public 
offices, or into private practice. Of course if a particulai 
judge wants to conduct his work in that way, perhaps 
he should be granted the privilege; but certainly it 
should not be permitted at the price of incompetent 
personnel for the rest of the judiciary. If these men, 
so eagerly taken from us after one year’s training, are 
worth the salaries paid to them by these lesser agencies, 
how can anyone doubt that they are equally valuable to 
us? Moreover, if an exceptionally able and experienced 
man becomes available, why should we not be able to 
take him on in a higher professional grade, just as the 
legislative and executive agencies do? In private in- 
The number of positions held and salaries received, in 1941 

in each grade were as follows: Grade 6, 6 “special attorneys,” 
average salary $5967; Grade 5, 12 “senior attorneys,” average 
salary $4917; Grade 4, 2.5 “attorneys,”” average salary $3933; Grade 
3, 7 “associate attorneys,” average salary $3271; Grade 2, 3 “as 
sistant attorneys,” average salary $2800; Grade 1, 1.8 “junior at- 
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dustry, in professional life, and in other branches of 
government, it is clearly recognized that men who are 
performing work of great importance and receiving 
salaries commensurate with those of judges of the United 
States courts should have the assistance of competent 
helpers. In every other phase of private and govern 
mental work it is recognized that rapid turnover in 
personnel is disastrous to high quality performance 

What we need is a complete reorientation of ow 
thinking. We go, now, before an appropriations com 
mittee which, while granting without question ap 
propriations for competent legal services to the Tax 
Court of the United States, the Department of Justice 
and others, insists that our lawyers are worth no more 
than $2500. Why? Because for years we have neglected to 
reclassify them on a professional basis; because we 
have failed to educate the congressional committees 


as to our real needs. The impact of this policy is 
particularly unfortunate upon the district judges. Thi 
prestige value of serving Supreme Court Justices is 
great enough to bring to their service, not merely law 
review-trained men, but the cream of the cream of such 
men. In former years this was true in some measur 


of clerkships with circuit court judges. But when 


the district court level is reached the supply is ex 


hausted, the prestige is not sufficient. In other words 
the system which works at its best in the Supreme Court 
works at its worst in the district court. It is not 
surprising, therefore, that some district judges have not 
been warm in their acceptance of law clerks. Some have 
preferred loading the duties of law clerk upon an already 
overloaded secretary. Unfortunately this has not helped 
the status of either office and has made effective argu 
ment in Congress against increases in number and in 
salaries of law clerks. 

Some have pessimistically suggested that Congress 
cannot be expected to provide funds necessary to make 
clerkships in the circuit and district courts promising 
as a career and, consequently, as a practical matter th 
position will have to remain on its present insubstantial! 
inadequate basis. I am thoroughly convinced that this 
that if the 


matter is presented intelligently to Congress, it will 


is not correct. I see no reason to doubt 
make adequate and speedy provision for competent ser\ 
ice. The only reason why it has not done so, before, is 
that the matter has not been fully and properly ex 
plained to the Appropriations Committee. 


Librarians 


The third personnel group to which I wish to call 
attention is the librarians. At the present time all but 


two circuits have librarians. Some have as many as 


three persons assigned to this work, presumably at 
different points in the circuit. The present salary range 


torneys,” average salary $2000. 

3. In 1941, two law clerks were employed in that office at 
salaries of $2000 and $2600; 1 “assistant attorney” at $2900; 1 “‘asso- 
ciate attorney” at $3600; 1 “attorney” at $4000; 1 “attorney” at 
$5400; 2 “principal attorneys” at $6100; and 2 “special attorneys” 
at $7250. 
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ches of : ibrarians and assistant librarians—is from $2000 of $1000; and this without regard to the large number 
ho are 100 and the ave! salary is $1650. It goes with- of fourth class postmasters who receive even less. It 
ceiving | vine that most of these are untrained either as should not bé necessary to argue this point because it 
United s or as law librarians. They are mere custodians has been so frequently taken account of in salary fixing 
petent | placers of books on shelves. One who knows and in appropriations. With a relatively wide range of 
overn- | lvantage of trained librarians in the law schools salary possibilities and grade classification it would not 
ver in n other large law libraries of this country, will be dificult for each Circuit Council and the Director 
nance. § this argument farther without additional com- of the Administrative Office to work out appropriate 
— our § For mv purpose it is sufficient to assert that if ou salary adjustments in particular cases for each of the 
$ com ; are to funct ym anywhere near their possible personnel groups which serves the courts. In this way 
M ap \ n quantit nd to a greater degree in quality serious injustices could be avoided which, otherwise, 
Tax st be eq | with adequate libraries and are bound to exist in a system which attempts to 
| ustice | with trained librarians. If this is not done, maintain a rigid classification and a narrow, penurious 
more dges will n sarily be handicapped in the salary range. Of equal importance, it would be posstble 
ted to mance of th duties. At a time when great to recognize exceptional merit and exceptional qualifica- 
se We sis is being pla on quantity production in the tions in particular cases. At the present time and under 
Littees t is time to consideration to aids of this our present system these exceptional cases go un 
icy is which are matter-of-course in large law school recognized and the persons involved either leave our 
The ies, as well as in scientific libraries generally. service or are punished by an antiquated system of 
ces is In this connection it may be interesting to note that classification, more appropriate for the purposes of old 
law Law Librarian of the Department of Justice is Procrustes than for judges in a modern world. 
sucl sified as “Professional 4”, receives a salary of $4000 Some progress has been made in this program of 
__ vear and has a staff of thirteen assistants. In addi reorientation and education. The whole matter was 
when fj some of the divisions of the Department—notably presented at the meeting of the Conference of Senior 
S x \nti-trust Division—have their own separate libraries Circuit Judges in September, 1942, following which 
ords ibrarians. Again, the Federal Trade Commission's Chief Justice Stone appointed a committee, of which 
ourt | irian is classified in Grade Professional 3 and receives Judge Biggs of the Third Circuit is chairman, to make 
ats ry of $3600. J [ax Court of the United States a survey, with the aid of the Director of the Ad 
- sa librarian wit Grade Professional 2 classifica ministrative Office, of the salary scale of law clerks, 
hav it a salary of $3000. These are sufficient to suggest secretaries and librarians and also of probation officers, 
Cady parisons which may be expanded if further dem- clerks’ office employees and other supporting personnel 
‘Iped tration Is necessal of the federal courts. With the admirably equipped 
=e lhe War Labor Board has announced as basic policy Administrative Office and with a Conference of Senior 
d in proposition t fifteen per cent increase should Circuit Judges functioning as an executive committee 
oeaaiahiel to al i cater eilliian wages have not been for the courts, we may now hope for united action upon 
sven reased since January 1, 1941; and that further in- a concerted program to equip the federal courts proper 
nak ises should be given to those who have been recei\ ly to function as one of the three great coordinate 
~ substandard wages.‘ Representatives of agriculture branches of government. 
or demanding a1 adjustable ceiling for farm prices jut if we are to make progress in this program we 
this cause of in ne a cost : farm labor. Is there — must be able to speak a language which is understood 
t] ason why the laborers in the courts should not receive by the Bureau of the Budget and by the Appropriations 
ies ual consideratio Committee. If we speak in terms of typists or stenog- 
ain lo one who has lived in all parts of our great country, raphers, then we will get appropriations for typists o1 
» is ne of the most noticeable phenomena is the great stenographers, and no more. If we tell the budget 
— lifference in living costs. This, together with disparities makers and the appropriators of money that we want, 
burdens of work carried by different officers, has as law clerks, starry-eyed boys just out of school, they 
iused wide ranges of classification and salaries to be will make provision to supply our needs on that basis 
t up in some offices. Thus United States district and no more. But if we tell them we want secretaries 
= neys are classified in nine professional grades with and law clerks who are qualified to perform the difficult 
call i salarv scale which runs from $2000 to $10,000. An even and complicated duties which are involved in helping 
but re striking example is found in the salary range of us adequately to carry on the work of the courts and 
as stmasters, from a maximum of $12,000 to a minimum tell them plainly what those duties are, we may reason 
at 
NBS On Decembe 1942, Dean Wayne Morse speaking for the standard of living of health and decency. In fact, it is a rather 
nal War Labor Board, concerning labor disputes between interesting commentary that tbe people of the country acting 
€ governments and their public employees, said: “The Wa1 through their elective representatives have imposed, during re 
at ibor Board has not made an exhaustive study of prevailing wages cent years, such relatively high standards of labor conditions upon 
s80- 1ong government emplovees, but such data as are at hand ade- private industry but at the same time have maintained such low 
; at itely support its taking judicial notice of the fact that large standards in public employment. 
ys mbers of public emplovees are not paid enough to maintain a 
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ably expect that they will take us at our word and give 
us what we need. 

Moreover, if progress is to be made ih carrying out 
this program there must be community of understanding 
and unity of purpose among the judges and among 
the friends of the courts. Thus if the Administrative 
Office, the Conference 


judicial circuit, and 


of Senior Circuit Judges, each 
ach individual judge were to 
advise Congress individually and collectively—in_ the 
same terms as to the needs of the courts, there can 
be little question that a wholehearted affirmative 
response would be forthcoming. But when each Con 
eressman gets different advice or conflicting advice from 
sources within the judicial structure, it is not surprising 
that there is a complete stalemat The need for in 
telligent, unified action is indicated by what was in- 
tended to be a gracious comment in a recent report 
of the Appropriations Committee of the House of 
Representatives, as follows: “The committee has elim- 
inated from the budget estimates the funds for eleven 
additional law clerks to district judges, proposed to be 
assigned to a district judge in each of the federal cit 
cuits, and it has likewise disapproved the estimate of 
$23,000 for a reclassification of the salary of law clerks 
and secretaries to circuit judges. The committee wishes 
it understood that in taking this action it is not to be 
construed as an act unfriendly to the purpose of the 
increase, but rather is prompted by a consideration that 
ymnected with the war effort, 


It is difficult to understand how such a statement 


this work ts tn nowis 


could find its way into a formal, considered report of 
one of the most important committees of the House of 
Representatives. The explanation would seem to lie in 
the fact that the committee was not informed correctly 
concerning the duties and functions of the courts; of 
the pressing and continuous nature of their obligation 
to discharge those duties promptly and perform thos¢ 
functions efficiently. Particularly, it is apparent that 
the committee was left uninformed as to the imperative 
need for adequate tools to carry on the work of the 
courts. Dull, blunt tools cannot take the place of keen 
sharp ones. Assembly-line production of modern deci 
sions depends just as vitally upon precision instruments 
as does assembly-line production of tanks, planes and 
merchant vessels. —IThhe same Appropriations Committee 
greatly enlarged the funds of the Federal Bureau of 
Investigation, on the theory that it was directly engaged 
in a vital phase of the war effort, and in the next breath 


said that the work of the courts was in no wise connected 
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with the war effort. How far have we come from our 
great beginnings when it can be said—apparently with 
complete sincerity—that the work of the policeman who 
catches an accused person is vital, while the work of 
the court in which he is tried, is SO inconsequential that 
it must be disregarded in the interest of economy? 
Frankly, the answer is that the policeman has educated 
the people and their elected representatives. They be 
lieve in his importance and they provide for his needs 
gut those who are acquainted with the work of the 
courts and with their needs are blandly indifferent 


apparently assuming that everyone knows the 


portance of their work and of their vital place in the 
structure of government. 

Another example of effective public education and 
salesmanship is found in the growth of the ad 
ministrative agencies. It seems incongruous that anyon 


should hesitate to ask for adequate support of the judi 


} 


cial establishment in the face of appropriations whicl 
are made as a matter of course to these agencies. This 
is said entirely without thought of disparagement or 
criticism of them or of the budgetary allotments whicl 
have been made for their work. In a country whose in 
dustry and resources have grown a millionfold there is 
need for great agencies of government. But consider a 
few comparisons. The Interstate Commerce Com 
mission costs almost as much as do all the federal courts 
and that Commission, the Federal Communications 
Commission, the Securities and Exchange Commission 
the Federal National Labor 


Relations Board, and the Federal Power Commission 


Trade Commission, the 


together, receive appropriations totaling more than 
twice that allotted to the courts 

It is not necessary to tell judges that a substantial 
portion of the present day work of our courts is ver) 
closely connected with the war; that thousands of cases 
involving war-effort disputes are pouring into the courts 
know it? Does 


Apparently not. And even apart 


in a steady stream. But do the people 
Congress know it? 
from cases of war-effort origin, why should it be con 
ceded that the work of the courts is less important than 
that of private industry or of any other branch of gov 
ernment? We are fighting to preserve what we call the 
American way of life. What could be more vital to ow 
way of life than that our courts be preserved, and prop 
erly implemented at all times, to serve as forums for 
the decision of disputes, which arise from those affairs 
of mankind, the — on of which make wars worth 


fighting and make it possible to fight wars 


Ot), T H every judge and every lawyer taking delight not in distinction 


in dut Y wel 


| performed, proud not of his power but of his service, gratified 


not by what he gets but by what he gives, we will all help to actualize that lofty 


ideal of the law as something so majestic that there are “ 
| ver and none so humble as to be beneath its care; 
bosom of God and its voice its the harmony of the world.’ 


beyond its pot 
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none so high as to be 
its seat is the 


GEORGE W. MAXLEY 
Chief Justice 
Supreme Court of Pennsylvania 
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THE ARMY'S 


SCHOOL FOR ITS LAWYERS 


By INZER B. WYATT 


Major, Judge Advocate General's 


Department, Army of the United States; 


Member of the New York Bar 


HE Army of the United States is today developing 
its strength from the total manpower and total 
skill of the nation. Many and varied are the talents 
ich go into the building of this Army. Before the 
memorable December 7, these talents for the most 
rt were employed in the normal pursuits of peace 
| in consequence thei! 
ctive adaptation to 
needs of war re 
ires a certain kind and 
yunt of training. To 
pply an appropriat¢ 
rt of this training the 
eral administrative 
inches of the Army 
e organized what now 
iounts to a complete 
lucational system com 
sed of a number of 
parate schools designed 
qualify specialists for 
ty with the armed 
ces. Members of the 
ir will have a particu 
r interest in the Army’s 
hool for its lawyers, 
Advocate 


General’s School, in the 


The Judge 


Law Quadrangle of the 
University of Michigan, 
whose purpose it is to 
train officers, selected on 
the basis of their legal 
education and_profes- 

sional experience in civil life, to act as judge advocates 
wherever needed. 

The designation, “judge advocate,” a military anti- 
quity dating back to James II, is apt to be misleading. 
Che judge advocate is today neither a judge nor an 
idvocate. Rather he is a staff officer belonging to the 
Judge Advocate General’s Department who advises on 
juestions of law and supervises the system of military 

istice within a command. This work is of considerable 
mportance as a part of the preparation for combat be- 
ause, properly performed, it enables the machinery 
administration and discipline to function in such 
fashion that troops and leaders are not distracted from 
heir major responsibility—winning the fight. 

[The number and variety of questions of a legal 
haracter, or, at any rate, questions more readily an- 
verable by one with legal training, which arise in the 
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The Judge Advocate General Reviews His ‘‘Troops"™ 


Major General Myron C. Cramer (left, center), The Judge Advocate 
General of the Army, is here shown with Colonel Edward H. 
Young (right, center), commandant, and some of the staff and 
students, during one of General Cramer's visits to the school 

at Ann Arbor. yer is well 


operations of the Army are surprisingly large, and 
arise in theaters of operations as well as in training areas. 
For example, after the Japanese attack on Hawaii, the 
judge advocate of the Hawaiian Department had to 
advise and to act immediately with reference to the 
establishment of martial law for the Islands. In other 
situations, a judge ad- 
vocate might be called 
upon to advise the com- 
manding general upon 
problems such as whether 
under the Geneva Con- 
vention prisoners of war 
may be used to make 
camouflage nets, or 
whether an officer cited 
for contempt of court 
for failure to pay ali- 
mony should be deliv- 
ered to the civil authori- 
ties, or whether WAACS 
are subject to trial by 
court-martial, or whether 
state laws governing con- 
struction must be fol- 
lowed in the erection of 
temporary buildings for 
Army use. In all such 
matters, and in all phases 
of the important subject 
of military justice, the 
advice of a military law- 
nigh in- 

dispensable. To provide 
this advice, a judge advocate serves on the staff of each 
division (roughly 15,000 men) , corps (several divisions) 
and army (several corps), with task forces, at ports of 
embarkation and debarkation, at air bases, island bases, 
and at other military installations in the United States 
as well as in foreign places. A number of officers must 
at the same time be available for duty in Washington 
at the office of The Judge Advocate General, who acts 
as general counsel to the War Department. It is the 
mission of The Judge Advocate General’s School to 
prepare officers for effective service at any of the posts 
indicated. 

The creation of the school was a novel undertaking. 
During peace such a thing had not been necessary. 
The Regular Army officers commissioned in the Judge 
Advocate General's Department had extensive prior 
military training and service in addition to their legal 
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education. There was sufficient time to permit them to 


become familiar with the special problems of Army 


law by actual experience in Washington and in the 


field—the apprentice system of law teaching applied to 
military law. With our active participation in the war, 


however, time ran out; training through the slow process 


of apprenticeship became impt icticable as the need 
for such training became more acute New officers 
were coming into the Department from civil life to 


meet the demands of our expanding forces. It is not 


reasonable to expect even the best lawyer intelligently 
to advise a commanding general simply by outfitting 
him with a uniform, any more than it would be 


possibl. for an admiralty lawver without ICC experience 


to advise a railroad as to its rate litigation. Problems 


involving the war powers granted by the Constitution 


or involving the Articles of War and Army Regulations 
differ markedly from questions arising under the com 
merce clause, at Common law or in connection with the 
civil practice acts of the states. Moreover, the judge 


advocate in the field is a member of a fighting team 


soldiering along with the rest of the unit. Yet the 
officers, even of those 


first World War, 


modern military 


military background of the new 
who had served with distinction in the 
was not a sufficient introduction to the 
machine. In these circumstances The Judge Advocate 
General of the Army, Major General Myron C. Cramer, 
directed the development of a project for an intensive 
course of training to afford the proper orientation and 
indoctrination for bridging the gap between civil and 
Army life. 

The school was established activated”’ is the more 
military expression) at Washington in February, 1942, 


in premises made available through the kindness of 
National School The 


idea to reality was largely the work of Brigadier General] 


University Law translation of 


Kdwin C. McNeil, Assistant The Judge Advocate Gen 
eral, Colonel Edward H. Young, and a small but en 
thusiastic group of officers of the Department. Both 


were graduates of the Military Academy, of considerable 
service and experience in the field. Colonel Young be 
came commandant of the school and has continued to 


serve in that capacity with marked ability. 


While it 
close at hand to expert lecturers from the Judge Ad 


Washington was not an idea! location was 


vocate General's office and from other branches of the 


overcrowded condition of the 


War Department, the 
city was a distinct handicap. In September, 1942, a 
from the Regents of the University of 
Dean 
accepted and the school moved into the Law Quadrangle 


at Ann Arbor. 


generous offer 


Michigan and Stason of its law school was 


While Michigan’s Law School is continuing with the 
decreased enrollment to be expected in these times, 
most space in the buildings of its collegiate Gothic Law 
Quadrangle is now taken up by the activities of The 
The facilities are 
full cycle of the 


Judge Advocate General’s School 


so remarkably complete that the 
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lived 


enclosure of the Quadrangle. On on side 


school’s twenty-four hours can _ be 


are bach | 


living quarters in a gabled dormitory from which the 
5 | 5 


student officers are called early in the morning by the 
sharp notes of a bugle. Breakfast over, the stud 
body is lined up in military formation and afte1 
traditional roll call and morning report, is march 


away to Hutchins Hall, on another side, for class work 


This lasts the better part of the day, from 8 o'clock to 5 
o'clock in the afternoon (Army time, 0800 to 1700) and 
afterwards there is infantry drill in the open spaces 


round about or hikes over a hilly course laid out to 


deve lop « ndurance. After dinner thers 


for rest and 


1s Ol ( tiinit 
is an ypportunity 
fraternizing in the comfortable Lawyers 
evening's study 


“Taps” is blown at eleven, not so much 


Club and then back to quarters for the 


assignment 


compel as to remind. In the details of daily life, tl 


military regimen is followed as closely as practicab 


} 


to accustom the men to the atmospin and conditions 


they will meet in the field 
The 


selected from the patriotic thousands of 


students have been 


} 
{ 


re prot SS1oO! 


older officers among the 


in civil life who have offered to serve in the Judge \d 


vocate General’s Department. Many of them were 1 
the last war. The younger officers, in keeping witl 
the War Department’s policy of filling positions where 
possible by advancement from the ranks have beet 
selected from lawyers already in the Army as enlisted 


men through the process of voluntary enlistment o1 


Act. 


form a good cross-section of the 


Dog ther these 


American Bat 


under the Selective Service 


9TOUpS 


The length of the course is ten weeks, devoted in 


about equal parts to the three major subjects of milita 


ry training, military affairs and military justice. The 


substantial volume of work to be covered in ten weeks 
requires not only an intensity of effort but the use ol 


methods of instruction designed to sustain interest 


films produced b 


through the long hours. Training 


the Army’s program of visual education are much used 
The records of actual courts-martial are reviewed and 


discussed. Practice courts, which might at first seem 
strange activity for experienced judges and lawyers, ar 
conducted to make familiar the distinctive procedure ol 
a court-martial. The command post exercise or “CPX,” 
long employed in training combat officers, has been in 
geniously adapted, with the aid of the paraphernalia of 
maps, communication instruments and office equip 
the con 


ment, to require solutions to problems under 


ditions found and within the time permitted in the 
field. ‘““True or false’”’ tests are frequent, but are used 
more to stimulate discussion than to grade performance 
Lectures and conferences by staff officers are supple 
mented by guest appearances of distinguished officers 
from other branches. 

The subject of military training, which is in charge ot 
an infantry officer, includes a study of our entire mili 
There are covered generally the 


tary establishment 


history, organization, weapons and vehicles of the Army 
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THE ARMY'S SCHOOL FOR 


| the meaning of military leadership. In more detail 
are taken up the duties of the general staff sec- 

s relating to personnel, intelligence, operations and 
the administrative system used by the basic 
company and regiment; the fundamentals of in- 
tactics; and the proper firing and use of the pistol 

| carbine, with one of which weapons all staff officers 
irmed when not in the zone of the interior. Modern 
does not respect headquarters and even a judge ad- 
ite must be prepared to assist in its defense if need 
Extended order drill and practice marches for phys- 
conditioning are part of the routine. This type of 
because the 


The 
make 


ning is significant in the curriculum 


dents, while already lawvers, are not soldiers. 


yunt of instruction given cannot, of course, 


n finished soldiers but it does result in a valuable 


ntation. It is impossible to predict, in fact, just 


it duties the judge advocate may find himself per 


ning in actual combat. He shares all the experi- 
es of his unit but in battle his military law office is 
ssarily closed for some periods. He is then fre- 
ently busy in one of the general staif sections, often 


G-2 section; at other times he may be used as a liai- 


n officer. 

Grouped under the general heading of “Military Af- 
ve of legal topics which are studied 
The 


itment of these subjects, concerning which the stu- 


rs,” is a wide ran 


rough conferences and applicatory exercises. 


] } 


nt officers already have some general knowledge, is 


irply pointed toward the types ol problems most often 


t with by the military lawyer in the field. They in- 


ide taxation and contracts as related to Army activi- 


ties in the United States and on foreign soil; claims 


vainst the Government based on alleged damage 


iused by the uniformed forces (including claims under 


comparatively new Foreign Claims Act which was 


idopted to promote friendly relations in allied foreign 


ountries where our troops may be quartered); and 

rtain parts of international law presently important 
because of the complex ol sovereignties in which our 
ampaigns are now progressing in North Africa and the 
South Pacific area. With re spect to these general sub- 
jects and, in fact, in most of the work of the school, the 


basic effort is to familiarize the students with the con- 


nt and use of the sources of authority—statutes, ex- 
cutive orders, proclamations, War Department direc- 
Army 


normous collection of detailed requirements governing 


tives and Regulations, this last, of necessity, an 


ill phases of military life. In addition, much attention 


s devoted to a study of the best way to help soldiers 


ith their personal legal affairs which, unless promptly 


1andled, will induce worry and bring about a conse- 


quent impairment of efficiency and morale. Some of 


recent statutes such as 
the Servicemen’s Dependents Allowance Act (Public 

Soldiers’ and Sailors’ Civil Re- 
76th 


these problems are affected by 
25—77th Congress) , the 
ef Act (Public 86] 

mendments known as the Sparkman Act (Public 732 


Congress) with its latest 
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—77th Congress) and the series of enactments facilitat- 
ing the naturalization of aliens serving honorably with 
the armed forces. The War Department in its interest 
ing pamphlet, Personal Affairs of Military Personnel 
and their Dependents, has fully recognized the soldier's 
need for legal counsel in his uncertain circumstances. In 
this connection also, Bar 
local Committees on War Work, as readers of current 
reports are aware, perform a great and patriotic service 


the American Association's 


Probably the most intensive work of the school is in 
the field of military justice, always an important subject 
but more so in this war than ever before. We have more 
men under arms today than at any time in our country’s 
history. Each of these men, from the moment he leaves 
civilian life, becomes subject to military law and, if re 
quired to answer for an offense, to the jurisdic tion of a 
court-martial. The Army population living under a 
system of military justice is greater than the population 
of many ol the states. It is essential therefore that this 
system operate with a maximum of fairness and efh 
ciency. Moreover, while just punishment of offenses 
is necessary to effective discipline within the Army, 
there is another aspect to consider. Under present con 
ditions of global warfare, our troops are quartered in 
many of the far off lands of our allies. There they come 
into frequent contact with friendly civilian populations 
and are the visible representatives of our country and 
cause. Under principles internationally accepted' oun 
Army “carries its law with it.” The members of ow 
{Army in foreign countries are, therefore, subject only 
to the jurisdiction of the United States, even as to con 
flicts with the friendly foreign population. In 
circumstances the continued existence of good will, an 


these 


essential of success, requires that the quality of ow 
military justice be such as to command the respect of 
the foreign civilian community. 


The basic code for the “Government—of the land 


(Constitution, Article I, Section 8) is found in 
1920; 41 Stat. 787; 


Forces” 
the Articles of War (Act of June 1, 
Vitle 10 USCA 1471). The practice and procedure 
under the Articles Manual fo 
Courts-Martial, a 200-page volume of highly compressed 


are contained in the 


content published under direction of the President 
under authority conferred by the statute. The Manual 
and the governing Articles are studied at the school in 
detail; they are the starting points of the administration 
of military justice. 

The Judge Advocate General's School feels, however, 
that the spirit required for the best administration of 
military justice today is not gained from mere knowl 
edge of the tools of the trade, however essential this 
may be. What is needed is a point of view educated to 


1. For recent articles on this interesting topic see, ““Jurisdic 
tion over Friendly Foreign Armed Forces,” by Colonel Archibald 
King, JAGD, in American Journal of International Law, Octobe 
1942, and, “Legal Aspect of the American Forces in Great Britain, 
Arthur L. Goodhart in 28 A.B.A.J. 859. 

(Continued on page 177) 


by Professor 
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N Association of Czechoslovak 
Fea has been established in 
Great Britain by a number of Czech- 
oslovak lawyers and advocates who, 
after the dismemberment of thei 
country in September 1938, and its 
occupation by the Germans in March 
1939, managed to find refuge here« 
Prior to the foundation of the asso- 
ciation some of its members were 
engaged in the study of problems 
connected with the reconstruction of 
the modern and democratic legal sys 
tem in Czechoslovakia after the war, 
and of other questions which will 
present themselves immediately after 
the cessation of hostilities—and at the 
peace conference—to the jurists of 
the Allied Nations. 


tion which ded to the establishment 


The considera- 


of the association was the realization 
that endeavours made by individuals 
in this respect would be more effi- 
ciently promoted by team work in 
committees, lectures, debates, etc. 
The association consists of about one 
hundred members, and it is their 
expressed desire for close relations 
and cooperation with British and 
other Allied jurists in solving the 


problems which will undoubtedly 


arise immediately after the wat 
In a Europe in which all law 
and administration of justice, as 


understood by civilized nations, has 
ceased to exist, the role to be played 
by lawyers and jurists of the Allied 


Nations will be an important one, 


and it is hoped that all Allied law 
yers and their organizations will es 
tablish contact with the association, 


with a view to scientific cooperation 


Calls to the Bar 


The number of students called to 
the Bar this term shows an increase 
of eight over those of last term. At 
Lincoln’s Inn there were three, the 
Inner Temple had four, Gray’s Inn, 
sixteen, and the Middle Temple, 
seventeen. Of these forty, ten were 
from India and nine from other parts 
of the Empire. It is interesting to 
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note that the list of those called at 
Gray's Inn includes the names of a 
detective inspector of the Metropol- 
itan Police, a sergeant in the Derby- 
shire Constabulary and a constable 
in the Lancashire Constabulary. This 
is not the first time that members of 
the police force have been called to 
the Bar (a police sergeant was called 
at the Middle Temple in 1935) but 
never before have three been present 


at one call. 


Welsh Courts Act 


On the 22nd October, 1942 the 
Royal Assent was given to the Welsh 
Courts Act which was passed “‘to re- 
move doubts as to the right of Welsh 
speaking persons to testify in the 
Welsh language in Courts of Justice 
in Wales, and to enable rules to be 
made for the administration of oaths 
and affirmations in that language, 
and for the provision, employment 
and payment of interpreters in such 
Courts.” The doubt referred to has 
existed since the passing of an Act in 
the 27th year of Henry viii (Ch. 26) 
“for law and justice to be admin- 
istered in Wales in like form as it 
That Act, after 
and 


is in this Realm.” 
noting that the 


Country of Wales justly and right- 


Principality 


eously is united and subject to the 
Imperial Crown of this Realm, goes 
on to state that notwithstanding be- 
cause that divers rights, usages, laws 
and customs be far discrepant from 
the laws and customs of this Realm, 
and also because the people do daily 
use a speech nothing like, ne con- 
sonant to the natural mother tongue 
used within this Realm, some rude 
and ignorant people have made dis- 
tinctions and diversity between the 
subjects of both countries. With a 
view to putting an end to such di- 
versities, and out of the “singular 
zeal, love and favour” which the 
King bore to his subjects, it was 
provided, inter alta, that “all Sessions 
Courts, Sheriffs 


Courts and all other Courts should 


Hundreds, Leets, 


be kept in the English tongue; and 
all oaths of officers, juries and in 
quests, and all other affidavits, ver- 
dicts and wagers of law, to be given 
and done in the English tongu 
It was also enacted that no one 
should occupy any office within the 
Realm unless the English languag: 
was used, under pain of forfeiting 
such office. 

In October 1941 a petition, signed 
by nearly 400,000 residents of Wales 
was presented to Parliament for the 
repeal of these offensive limitations 
upon the freedom of our Welsh fel 
low-countrymen, and the new Act is 
the outcome of that petition. It pro 
vides that the Welsh language may 
be used in any court in Wales by any 
party or witness who considers that 
he would otherwise be at any disad 
vantage by reason of his natural lan- 
guage being Welsh. Oaths or aff 


mations may also be made in th 
Welsh language, and interpreters of 
the Welsh 


may be employed, and paid out of 


and English languages 
local or public funds, for the pu 
poses of proceedings before courts in 
Wales. This latter provision was in 
cluded in the Act as it was held that 
it would be quite wrong to imposé 
any financial disability upon any 
one as a result of his speaking Welsh 
Records of all proceedings in th 
Welsh courts will still be kept in 
English, as they may be required at 


a later stage on appeal. 


Statute of Frauds 


In the course of a judgment in the 
Court of Appeal recently, Lord Jus 
tice MacKinnon gave expression to 
his views on the Statute of Frauds 
in the following words: “Two hun 
dred and sixty-five years ago, in the 
reign of Charles ii, Parliament in 
its wisdom passed an Act entitled 
‘An Act for the Prevention of Frauds 
and Perjuries.’ I do not know how 
far its aim to prevent perjuries has 
been successful. As regards its other 
expressed aim it is notorious that 
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265 years its obscure provisions 
facilitated the commission of 
injustices, if not of frauds, than 
other enactment that was eve1 
in any country. I believe it 

to be true that the obscurity of 
visions has involved the courts 

is country in an expenditure of 
time in arguments and in judg- 

ts than any other topic in the 
All these considerations have 

1 known for centuries, but Parli 
nt in 265 years has never found 
to provide any remedy for the 
Its of the maladroit utterances 
s predecessor.” There is no doubt 
this criticism of the Statute in 
present-day consequences is well 
ited, and that it would have been 
ified long ago. But it would 
bably not have been universally 
roved when the Act was first 
ed upon the statute book. Camp 
in his Lives of the Chancellors 
scribes the Statute as “the most 
portant and beneficial piece of 
legislation of which we 
boast.” But times have changed 
ce then, and the defects in the 
which led to its enactment have 
n remedied. Its repeal was one 
the reforms proposed by the Law 
1937, but 


tion on the proposal was unfon 


Committee in 


inately postponed by the outbreak 
{ hostilities. Mr. James Williams in 
s book on Section 4 of the Statute 
if Frauds (1932) states that its effect 

is, indeed, long been simply to 
strict the freedom of contract, and 
it it has such an effect is by itself 
most serious indictment of it. The 
ise for repeal seems to be unanswel 


ile.” Professor Holdsworth, in his 


History of English Law writes ‘““The 


iew that the Statute should be re- 


vealed is at the present day generally 


ccepted both in legal and commer- 
ial circles.” With the added weight 
f Lord Justice MacKinnon’s indict- 
ent it may be that such repeal will 

considered without waiting for 


war to end first 


Temple Church Choir 
On the 2Ilst November, 1942, the 
lemplars’ Union celebrated the cen- 
nary of the Temple Choir in the 
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Niblett Hall in the Inner Temple, 
where an exhibition of interesting 
books, prints, etc. was arranged. One 
of the items lent by the Middle Tem- 
ple for the occasion was the some- 
what rare “Set of Psalm Tunes” com- 
posed by George Warne, the Temple 
Organist, 1838. In normal times the 
Choir is under the management of 
a Joint Choir Committee of Benchers 
of the Middle and Inner Temples 
and, when Baylis wrote his book on 
the Temple Church, it consisted of 
two altos, two tenors, two basses, 
twelve choristers and four to six pro- 
bationers. The choristers are edu- 
cated at the expense of the two So- 
cieties. ‘The Templars’ Union con- 
sists of past and present members 
of the choir. Although no singing 
is now heard in the empty and burnt- 
out desolation of the Temple 
Church, it is hoped that, when peace 
returns to the world, the Church 
will be restored to its former glory, 
and the walls will again echo to the 
music for which it has so long been 


famous. 


Fire Watching in the Temple 

By the Civil Defence Duties (Com- 
pulsory Enrolment) (City of Lon- 
don) (No. 2) Order, 1942, recently 
made by the Minister of Home Se- 
curity under the provisions of the 
Defence (General) Regulations, the 
Inner and Middle Temples are, for 
the purpose of fire prevention duties, 
deemed to be in the area of the Com- 
mon Council of the City of London. 
Chis Order makes regular a state of 
affairs about which doubts have 
often been expressed. Fire watching 
by volunteers among residents and 
tenants of the Inns had been regu- 
larly done for many months before 
such a duty was made compulsory. 
When compulsion was applied in 
the City of London the city authori- 
ties, with the approval of the two 
Societies, issued compulsory service 
notices to inhabitants of the Inns, 
without having first secured the ap- 
proval of the scheme by the proper 
Government Department. Although 
many barristers and their clerks re- 
sponded to the call, it was realized 
that, as the arrangement had not 
been approved by the proper au- 


thority, the compulsory service no 
tices were ultra vires so far as the 
Temple was concerned. Hence the 
new Order, by which, for the first 
time in history, the Temple has 
yielded up its privilege of | self- 
government in any particular. This 
concession to the needs of the mo- 
ment will continue only for the dur- 
ation of the war after which the Inns 
will resume their extra-parochial 
standing. 

The rights of the Inns of Court to 
manage their own affairs without in 
terference from the city authorities 
have been very jealously guarded for 
centuries, and it is upon record that, 
in 1668, when the Lord Mayor and 
some of the aldermen were invited 
to dine in the Inner Temple, it was 
disclosed that it was the intention 
of the Lord Mayor to attend with 
the Sword of Justice carried before 
him in his official capacity as Chief 
Magistrate, this being the symbol of 
civic authority. Master Christopher 
Goodfellow, who was Reader at the 
time, finding that the junior mem- 
bers of the Bar were conspiring to 
give his city guests a hostile reception 
on that account sent two members 
of the Inn to let his lordship know 
what was brewing and to suggest 
that, in order to avoid trouble, he 
might waive any such assertion of his 
disputed authority. But in spite of 
all the diplomacy of the messengers 
the Lord Mayor affirmed his inten 
tion to “bear up my sword and sec 
When the 


course he 


who dares take it down.” 
Mayor arrived in due 
found the students of the Hous 
waiting for him and they, seeing the 
sword held aloft, raised a tumult 
and beat it down, to such effect that 
the guest was compelled to seek shel 
ter in the chambers of a Mr. Phillips 
Even from this sanctuary he had 
great difficulty in retreating, and it 
was only after the superior attraction 
of the Reader’s feast had drawn off 
the young members of the House, 
that he was able to make his way 
furtively out of the Temple—dinner- 


less. 


The Temple 
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JAMES ABRAM GARFIELD 


STATESMAN, SOLDIER AND LAWYER 


AMES ABRAM GARFIELD was 
a child of the American frontier 
His first 
Orange, 


ibin in 
ounty, Ohio 
where he November 19, 
1831. His father was a native of New 
York who, after the Treaty of Ghent 
had followed the trek of those restless 


home was a log 
Cuyahoga ( 


arrived on 


and proneering spit its who answered 
the call of new lands opened to settl 
ment and exploitation He died less 
than two years after James’ birth, 
leaving his widow to fend for herself 
and her four small children 

The years which followed were a 
high 


couragt 


splendid epic of thi 
steadfast faith and proud self-relianc« 
of this daughter of the 


frontier. But in the end she steered 


Ww idowe d 


her family through the long and 


hard days of toil and privation t 


better days. The character of the 
boy James was formed in this severe 
s< hool from which so many of the 


country were 
he felt a 


early leaders of our 


graduated. If at times 
sense of something lost by th 
straitened circumstances in which he 
grew up, he could in retrospect write, 


“T have 


gratitude to that fortune which mad 


sometimes ¢ x press¢ d my 


me poor and forced me to make mor 


ie h 


made 1 


dal 


efforts than I should have 
I been the inheritor of wealth. And 
I have no doubt that some natures 
are better developed under adversity 
and need obstacles and discourage 
ments to bring out the mettle that is 
in them.” 


Young to the 


James was sent 


district school for such elementary 


facilities 


instructions as_ its poor 


and his time from necessary ork 


permitted. After his death his mothe 
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By GEORGE R. FARNUM 
of Boston 


the 


Former Assistant Attorney General of 


United States 


reminisced, ‘““The teachers were not 


always the best but the lessons 


learned in the rude schoolhouse were 


to be lor rem mbered, and had in 


1g 
g 
them the seeds of that force and vital 


energy and fixed determination 
which bore such rich harvest.” 


] 


The time came, as he alterwards 


described it, when he “was beginning 
to grow restless and forgetful of the 
200d influences of my early boy- 
hood,” and he noted in his journal, 
determination to be 


“Nautical 


| he following veal 


‘I formed the 


come a sailor,” adding, 
novels did it.” 
he started out to seek his fortune as 
a mariner. Work on a canal boat he 
looked to as a promising apprentice- 
ship, so with this in mind he took a 
job as driver. After what he described 
as “that strange wild three months 
of canal life,” he contracted malaria 
and returned home. 

Turning his thoughts toward 
teaching as a career, “he scraped him 
self together an education,” as his 
efforts have been summed up, study- 
Academy, Western 


(late; 


ing at Geauga 


Reserve Eclectic Institute 
Hiram) and finishing up at Williams 
College For a thereafter he 


Eclectic, 


time 
taught at finally becoming 
its principal 

In 1859 he was elected to the Ohio 
Senate and entered upon that great 
public career which was shortly to 
lead to Congress, and end tragically 
in the office of Chief Magistrat As 
James G. Blaine summed up his 
career when he was gone, “The great 
measure of Garfield’s fame was filled 
by his service in the House of Repré 
sentatives and his reputation in 


history will rest largely upon his 


SCTVICE there His scholarti D1iog 
rapher and pro! ssor at his old a 
mater, Theodore ( Smith pas 
this verdict on his career as a sta 
man, “That there is a place in 
American public ife—and an h 
ored place lor mel! who lead \ 
out rancor, persuad rather 1 
order and care less for their o 


personal suceess than for the fate of 


measures, is abunda! shown by 


rank accorded tO su 


lin and Jay among the earlier stat 
men, and Lincoln among Garfield’s 
though 


contemporaries And even 


the premature ending of his lif 
prevented Garfield irom attaining to 
their stature in our history, it is wit 
them that he is to be grouped as 
worthy representati of their w 
ol political tempel and action 

In the summer of 1861 Garfield 


accepted a lieutenant-colonelcy of 


the Forty second Ohio regiment. Tl 


day before he was mustered into serv 


ice he wrote, “It was not without a 
rigorous self-examination and, I ma\ 
add, a struggle of no. ordinar 
character within myself, that I e1 


tered upon this field of duty But 


now that I have { ng myself and a 
my plans of activity into the scale « 
war, the struggle and the questior 


ings are all over and I am busy and 
cheerful in the work of tearing dow: 
} 


the old fabric of my proposed life 


and removing the rubbish for the 
erection of a new structure As 
mental phenomenon the work is 


curious one.” Promoted to a colonel 


cy he was assigned to General Buell’s 
forces in Kentucky, given command 
tailed to the Big 


Creek this 


of a brigade, and di 


Sandy Valley At Midd] 
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JAMES ABRAM GARFIELD 


vlv drafted from civilian life, 


islv attacked and defeated a 
lerate force under the West 
r. Marshall. Of tl is exploit he 

to say, “It was a very rash 
prudent affair on my part 
| been an ofhe ol more ex 

I probably should not have 
he attack \s it was, having 
to the Army) h the notion 

| ting Was ) business | 
know any bett Elevated to 
lier general, | rrived with 
s forces on the second day of 

Battle of Shilol His own com 


ictively en 


imowevel \ is I 


blood tl hting. 


in the 


| health necessitated his return 


fol recuperat mn After his 
ry, and whil iiting for a 
ommand, he was appointed on 
military court 1 ch tried Gen 
Fitz-John Port for dislovalty 
d General Pope during the 
d Battle of Bull Run. During 
ls in the sittine of the court 
d occupied much of his leisure 
idying the campaigns of Fred 
the Great, con ing his prac 
yf using such t as was avail 
to make up by book Instruction 
t he lacked in conventional train- 
n the art ol 
ly February 1865 | as assigned 


e Army of the ¢ iberland com 


nded by R secral is appointed 


ef of Staff, and participated in 
battle of Chickamauga T here 
it the solicitation of Lincoln 
resigned his co ission to take 
seat in Congress to which he had 
n elected. Thus military career 
s brought to an abrupt end. His 
rd showed great promise and, 
1 he remained in the = service 
oughout the might have 
ined to great distinction as a 
mandet 
His thoughts ap to have been 
drawn toward the law, though 
ts as to whe the legal pro 
ssion, as he then conceived it, was 
patible with his re ligious scru 
s filled him distrust and 
Sitation Howe hile te iching 
Hiram he read law on the side 
larcH, 1943 VoL. 29 


and was admitted to the bar in 1861. 
I'wo months later, he wrote his wife, 
‘I am not at all sure that the profes- 
sion of law will suit my nature and 
taste. I may loathe its weary details 
and long again for a work which has 
more to do with the good of others 
life.” 


hostilities, 


and with the unselfish side of 


With 


Garfield’s interests were for the time 


the outbreak of 


diverted into quite other channels. 


During the last years of the war, 


Congressman Garfield, as he after- 
wards recorded it, “had resisted some 
attempts to extend the power ol Mil- 
itary Commissions so as to try civil- 
ians who were interfering in any way 


as Val- 
as being un-American 


with the war—such fellows 


landigham . . 
and contrary to the old English spirit 
of liberty.” This led to his engage 
ment as associate counsel for the pe- 
famous case of ex 


titioners in the 


parte Milligan, which, as he put it, 


gave me immediately a standing in 
the Supreme Court of the United 
States and began to bring me cases.” 
however, his 


\ few later, 


responsibilities as Republican floor 


years 


leader of the House forced him to 


practically retire from practice. 


Possibly a dawning recognition of 
certain deficiencies in his legal train- 


ing may have contributed to his final 


decision to stick to his 


After 


by a learned associate he wistfully 


political 
career. hearing an argument 
observed, “While listening to him 
I felt work | 


done during the last ten years [in 


how easily the have 
Congress] would have placed me in 
a high position at the bar, if I had 
devoted myself to that profession. 


On 


another occasion he confessed that “I 


It may not be too late even yet.” 


have not yet acquired that delibera- 


tion of statement in the Supreme 
Court that I can command in the 
House. This doubtless arises from 


the consciousness that I am imper- 


fectly trained in the law.” 


Though Blaine asserted that Gar- 
field could “scarcely be said to have 


entered on its practice,” he added 


that ‘the few efforts he made at the 


bar wefe distinguished by the same 


high order of talent which he exhib- 


ited on every field where he was put 
te the test, and if a man may be ac- 
cepted as a competent judge of his 
own capacities and adaptations, the 
law was the profession to which Gar 
field should have devoted himself.” 


On the morning of July 2, 1881, he 
was shot down in the Pennsylvania 
Station in Washington by a thwarted 
office seeker, whose unbalanced mind 
was additionally disturbed by the 
embittered political controversies of 
the day. A few days later he wrote 
his son, “It is only the hull that is 
staved in; the upper works are un- 
harmed.” Alas, it 
of the hull that keeps the ship afloat, 


is the condition 


and the days which followed were to 
prove that it had been irreparably 
damaged. In August, still fighting 
a brave but losing battle to save his 
ebbing life, he was removed to a cot 
tage on the New Jersey shore. Look 
ing out upon the ocean he exclaimed, 
“Thank God, it is good to be here.” 
On Sunday early in September he 
was aroused by the church bells to 
inquire, “They are praying for mer” 
“Yes,” answered his physician, “the 
people of the entire country are pray 
ing “God 


them,” replied the sufferer. On Sep 


for you today.” bless 


tember 19th—the eighteenth anni 
versary of the battle of Chickamauga 

Garfield gave up the fight. 

In an oration of rare elo 
quence and haunting beauty, Blaine 
the days of the 
“With 
lifted to 


summed up last 


martyred President: wan 


fevered face tenderly the 


cooling breeze, he looked out wist 
fully upon the ocean’s changing won 
its far sails, whitening in 


ders; on 


the morning light; on its restless 
waves, rolling shoreward to break 
and die beneath the noonday sun; 
on the red clouds of evening, arching 
the the 


and shining pathway of the stars 


low to horizon; on serene 


Let us think that his dying eyes read 


a mystic meaning which only the 


rapt and parting soul may know. Let 
us believe that in the silence of the 
receding world he heard the great 
waves breaking on a further shore, 
his wasted 


and felt already upon 


brow the breath of the eternal 


morning.” 
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ULOGY OF JUDGES, by Piero Calamandrei, trans 

lated by John Clarke Adams and C. Abbott Philips, 

Jr. 1942. Princeton University Press. Pp. 121.—Piero 
Calamandrei is—or at least was when one of these trans- 
lators heard his lectures on Italiart civil procedure—a 
professor in the University of Florence. A beardless pro- 
fessor, it is emphasized—beardlessness being a considera- 
tion in the choice of his course by an American who 
wished the aid of lip-reading in understanding Italian. 
Moreover this paragon of professors of law has pub 
lished also volumes of verse and made “charming illus- 
trations” for the Italian editions. We are not told how 
sound a Fascist he is (or was), though we suspect that 
he must have been at least a lipserver to hold his posi- 
tion; but this urbane and genial little book may be read 
throughout the United Nations without fear of sinistet 
indoctrination. 

Though there is abundant discussion of the qualities 
judges should possess, the book is really not so much a 
“eulogy of judges” as a collection of maxims of charac- 
ter and conduct—nuggets of wisdom in a somewhat 
loose-jointed though never actually illogical Emersonian 
manner—on the relations that should subsist between 
lawyers and their clients and judges, and the proper 
characteristics of the best sort of lawvers. 


Professor Calamandrei first deals with the view that 


“faith in judges” is “the prime requisite of a lawyer.” 
He advises against oratorical display in trial of cases, 
insisting that a judge or a panel of judges (which he 
often has in mind) will be most impressed by plain 
and simple statements of law and fact. He emphasizes 
differences between judge and lawyer which may sur- 
prise those Americans who act on the principle that 
any lawyer of the right political party is fully equipped 
for the bench. A section “on litigiousness” wisely urges 
that “the lawyer's social usefulness can be measured by 
the number of times he advises his client that he has 
no cause of action.” There are striking sections “on 
the sorrows and sacrifices’’—not too painful, however— 


ol the judge and of the lawyer 


The whole is permeated by wit, often ironic, which 
unfortunately it is impossible to illustrate with sufficient 
brevity. Regardless of differences between American 
and Italian law, fundamental common sense based on 
universal human nature makes the book worth any 
body’s reading; nor is it in the smallest degree technical 
Its spirit certainly suggests that when the true voice of 
educated, humanistic Italy can again make itself heard, 
it will not be the voice of the Axis, but a voice in 
harmony with the great past of Italian culture because 
of which British and Americans in the nineteenth cen 
tury sympathized so ardently with Italy’s successful 
fight for freedom from a previous Teutonic yoke. 

Gerorce L. MARSH 


University of Chicago 
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Bartolus on Social Conditions in the Fourteenth Cen. 
tury, by Anna T. Sheedy. 1942. New York: Columbia 


Pp. 267.—Bartolus of Sassoferrato 


University Press. 
(1314-1357) 


erudition at its best. His importance for students of 


represents medieval legal thought and 
legal history rests upon two grounds: first, his volu- 
minous Commentaries on the Corpus Juris Civilis (the 
Justinian code of Roman law); second the opinions 
or Consilia, in which he treated cases submitted to him 
for advice or decision. The first of these, though by 
far the more massive in quantity, does not fall within 
the scope of Dr. Sheedy’s research. Her project was to 
study the 405 consilia contained in the 1590 edition of 
Bartolus’ text and to give a systematic presentation of 
the information contained in them about such socio 
legal questions as property rights and tenures, domesti 
relations, wills and bequests, the rights of women, the 
special privileges and immunities of students, doctors 
(of law and medicine), nobles and the clergy, and the 
powers and responsibilities of municipal officers. A 
series of particularly interesting questions have to do 
with the processes by which the Franciscans, to whon 
Bartolus was very friendly, reconciled the legal pro 
tection of their property rights, including the collection 
of bequests, with their founder’s injunction of absolute 
poverty. 

Bartolus himself was an interesting and admirable 
character. Receiving his doctorate in civil law befor 
his twenty-first birthday, he became almost immediately 
“assessor” to the court at Todi. An assessor was an ex- 
pert adviser to a public official who, owing his position 
to political rather than legal qualifications, was em 
barrassed in performing the judicial functions that 
went with his office. A little later Bartolus became as- 
sessor at Pisa, at the same time lecturing on Roman 
law at the university in that city. From there he was 
called to the university at Perugia, where his greatest 
work was done. Here his growing reputation for learn 
ing and rectitude brought a flood of appeals for con 
silia. Even competent judges and high administrative 
officials, including the Emperor, Charles IV, were among 
the clients who sought his aid in difficult decisions 
They were of course free to follow his advice or not, 
but apparently they generally did. Or the parties to 
a suit might, by agreement and with the consent of the 
court, refer the case to the eminent jurist for arbi 
tration, in which event his decision became a binding 
award. 


The guiding purpose of Bartolus was to interpret in 
the light of conditions in his own time both the text of 
the Corpus Juris Civilis and the glosses upon it—for 
the “Great Gloss” of Accursius (d. about 1260) had 
become almost as binding as the Justinian text—and 
to fuse with these the current statutory, feudal, canon 


and customary law to produce a consistent and prac 
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legal system. His reputation rests largely upon 
Bartolus died almost a hundred 
The high 


mmentaries. 

before the invention of printing. 
m in which his writings were held is indicated by 
ict that substantial parts of them were published 
we than twenty editions in the first half century 
vinting (i.e., before 1500), and that about forty 
ms of his works were published between 1504 
1615. 

WINFRED E. GARRISON 

ersity of Chicago 


Vazi Conquest of Danzig, by Hans L. Leonhardt. 
Pp. XVI, 363.— 
Free City of Danzig, where the spark of World 


9 University of Chicago Press. 


r II was touched off, constituted a microcosm of Ger- 
1y. Within its narrow borders the same struggle 
fought between National-Socialism and Democracy 
was fought in the Reich, but events which were 
pressed within a short period of time in the Reich 
Not until 1937 


| the National-Socialists succeed in crushing Danzig’s 


nded over several years in Danzig. 


iant democratic forces, and then only after they had 


n abandoned by a shortsighted world. In this 


le Mr. Leonhardt, a distinguished and courageous 


lgg 


mber of the Danz bar, took an active part as 


ig 
il consultant of the bloc of democratic parties. As 
result, he is now a refugee who introduces his work 
th the resigned motto, Solamen miseris soctos hab- 
malorum. Mr. Leonhardt does not try to hide 
feelings, but his book is an accurate and solidly 
umented description and analysis of events which 
not only fascinating but also of great political and 
eal significance. They illustrate the methods of Na- 
ynal-Socialism and the resistance of the non-National- 
socialist majority of the German people. In interna- 
mal affairs, Danzig occupied a unique position. Its 
culiar relations with Poland and with the League of 
Nations resulted in the small Free State constituting a 
cal point of the international tensions of the period 
receding World War II. The narrative has to swing 
mtinuously from Danzig to Geneva, London, Warsaw 
nd Berlin. 


side of Danzig to recognize the implications of the strug- 


The failure of the democratic forces out- 


le and to come to the support of the democratic forces 
ithin the city represents an outstanding illustration 
democratic 


that policy of th powers which Mr. 


Leonhardt aptly labels “a weak course of divided in- 


tion.” 


The Free City of Danzig constituted an experiment in 
ternational organization. An elaborate machinery 
as built up by the League of Nations to deal with 

complicated relations between Danzig, Poland and 
Reich Mr. 


alyzes this machinery and the attempts that were 


he German Leonhardt describes and 


f 


ide to breathe life into the international guaranty 


the Danzig Constitution. For future schemes of 
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international organization the Danzig experiment holds 
suggestions which ought not to be neglected. 
Max RHEINSTEIN 


University of Chicago 


The Units of Government in the United States: An 
Enumeration and Analysis, by William Anderson. (Uni- 
versity of Minnesota. Publication No. 83.) 1942. Chi- 
cago: Public Administration Service. Pp. 47.—This valu 
able compilation was first published in 1934; there was 
a revised edition in 1936, and the present is a new edi 
tion completely revised and buttressed with excellent 
tables, graphs and charts. The study propounds five 
questions’ (p. 1): 


(1) How many distinct units of government are in 
operation in the United States? (2) What are the prin 
cipal classes and characteristics of these governmental 
units? (3) What are their dimensions in such matters as 
area and population served, in so far as these are known? 
(4) What are the trends with respect to increases and de 
creases in the number of local units? (5) Are there on 
the whole too few or too many units of government now in 
operation? 

It is estimated that in 1941 there were more than 
165,000 governmental units in the United States (p.2). 
The nation, states, counties, incorporated places, towns 
and townships, school districts and other units make 
up this total, which, however, does not include many 
“authorities” and other entities in the field of national, 
state and local government (pp. 10-11). The units in- 
cluded vary in population and area, from, for example, 
plethoric Cook County, Illinois, with more than 4,000,- 
000 people, to diminutive Loving County, Texas, with 
but 285 inhabitants. The most extensive county in 
size (naturally located in California) is San Bernar- 
dino, comprehending over 20,000 square miles. The 
smallest counties are four in Virginia, of but one square 
mile each (p. 22 

Notwithstanding the fact that there was a diminution 
of about 10,000 units of local government between, say, 
1931 and 1941, there are still far too many for efficient 
government, and numbers of these are so small as to 
be incapable of performing appropriate modern gov- 
ernmental services without undue expense, or indeed 
at all. It is hard (p. 45) to set an optimum population 
for good and economical city government. 

The tentative conclusions of the surveyor are (pp 
45-46) 
tricts. All other special districts should disappear. Even 


that there should be no separate school dis 


a drainage system involving parts of several counties 
should be supplanted by a federation of the counties 
and municipalities concerned, thus avoiding necessity 
of an additional unit. Townships in most of the middle 
western and several middle Atlantic states should cease 
to exist as important governing units, but should con 
tinue only to the extent necessary for local administra- 
tive and election purposes of the county and as cen 
ters of public discussion, with power to support a com- 
munity building and “minor local amenities.” Towns 
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in the New England states, until counties there assume 


greater importance, should be preserved. Ultimately, 
o I 


though, the counties should take over local functions 
of state-wide importance, leaving the cities, villages, 
boroughs, with many of the towns of New England, to 


remain as they now a1 In the main urban centers, 


there should be a city-county type of unit, handling 
functions of the city, county and school districts. In 
rural areas, and in areas partly urban and partly rural, 
the county should be the main unit for performing 
services of city-wide importance, but the number of 


] 


counties should be reduced 


Such eliminations and consolidations would, it is es 
timated, bring down the total number of local govern- 
ment units in the United States to 17,800, approximately 
one-ninth of the number now in existence. The ave1 
age state, instead of having nearly 3,500 local units, 


would have about 370 (p. 46), and there would be only 


a single layer of local government over. three-fourths of 
the people. Less than one-fourth would then have 


normally a two-layer system 


The difficulties of bringing about these desirable 


changes are not overlooked. Township trustees, othe 


local potentates and politicians”, in the derogatory 
sense that the word connotes in our country, are a 
hardy race, and citizens generally are indifferent to 
changes which would he Ip cure some of the weaknesses 
of our democratic setup. Forty-eight state constitutions 
would have to be amended and forty-eight legislatures 
induced to legislate (p. 47 \h, but a man’s reach 


should exceed his grasp, or what’s a heaven for?’ 


\ strong and efficient system of local government is a 
necessity for progressive development of real democracy 


and the maintenance of economical and effective public 


services 


The goal is “dictated by the need for greater ef 


ficiency and genuine economy in a system of local gov- 
ernment that must meet the needs of life in the twen 
tieth century instead of clinging blindly to the forms 
of a bygone age.” 

MuRRAY SEASONGOOD 


Cincinnati 


Opinion FEvide nce wn Illinois, by Willard I 
Douglass Pillinger. 1942 


389.—The recent publication of Opinion Evidence in 


King and 


Callaghan & Company. Pp 


Illinots by King and Pillinger of the Illinois Bar presents 
a careful study and analysis of the decisions of the 
Illinois courts upon this subject This book contains 


a complete examination of the Illinois cases upon 


opinion evidence, is well written and organized. The 
historical development of the Illinois rules is presented, 
showing the leading cases which bring about the change 
through the present law in that state. With the excep 
tion of the first two and the last of the seventeen 
chapters, specific consideration of particular problems 
1S ive n 


in opinion evidenc Che subject of opinion in 


negligence cases, certain criminal cases, opinions on 
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words, on certain legal relations, value, sanity, hand 
writing, are dealt with under separate chapters. Other 
chapters deal with expert witnesses and their qualifica 
tions, hypothetical questions, cross-examination as to 
The dis 


cussion of opinion evidence in the various chapters 


opinions, and weight of opinion evidence 


under titles pertaining to the particular problems in 


] 


volved, makes the book practical and usable for the 


lawyer in the preparation of his cases. Illustrative of 
this method are discussions upon the subjects of Cause 
of Derailment, Cause of Explosion Cattle on Railroad 
Iracks, Hit o1 Struck, Could Have He ard, Could Have 
Seen, Duty, Reasonably Necessary, Safe o1 Unsafe 
Dangerous, Intoxication, Extent of Disability unde 
Compensation Act, Opinions of Doctors Based on 
Patient’s Statement and Manifestation, Speculativ 
Opinions, Slander and Libel Cases, Marriage, Notice 
Possession, Corporate Existence, Residence, Agenc 
Market Value and Value to the Owner, and other sucl 
titles, showing the methods and use of opinion evidence 
under particular issues. Throughout this treatment, the 
leading Illinois cases are used in the text 


with quotations, and show pointedly the position of the 


frequently 


Illinois court upon the multitude of problems involving 
opinion testimony. The text is extensively footnoted 
with ample comment showing the precise position of 


the court upon these many problems. Used 


asa practical 
treatment of the traditional law, this book is a difficult 
job well done. Illinois lawyers should find this work of 
real value. If practicing in Illinois, I would not want 
to be without it. For use in other states, it would have 
but limited value. Its general observations are interest 
ing and thought provoking, but the particulai contribu 
tion of the book is its careful analysis of the existing 
Illinois law. 

Throughout the book, the theory or thesis of the 
authors has been constantly reiterated that inferences 
upon fact may be drawn by witnesses as long as these 
inferences do not pertain to an ultimate issue of fact 


of the jury, and 


he danger of invading the province 
the fear of expressing opinion upon the same issue that 
the jury must decide, cannot be as great as they regard 
it, otherwise opinion evidence on fingerprint com 
parisons, handwriting, identity of persons, and similat 
matters would result in an unfair trial in those cases 
where such testimony is commonly admitted. Exclusion 
of opinion testimony upon ultimate issues of fact as th 
final method of solving the many problems in opinion 
evidence is advocated by the authors. They unde 
estimate the fact that the jury is not compelled to 
accept the opinion; indeed in the court’s charge th 
triers of fact are instructed to consider it with car 
along with the conflicting opinions and other evidence 
The triers of fact are fully aware that inferences o1 
opinions not sustained by the personal perception of a 
witness and data necessary to express those opinions ar¢ 
of little, if any, value. If an eminent witness such as 


the governor of the state, cardinal of the church or a 
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tinguished citizen, was permitted to express his 1n- 
nces involving ultimate issues, they fear that the 
of fact would give unjustified weight to such 
inion. Under the rule advocated by Wigmore and by 
Institute’s Code of Evidence, it is not supposed that 
witnesses would simply take the stand and express 
opinion without factual data founding it, but 
er that they would be able to express that factual 
using the normal language containing inferences 
her than being refined down to a technical limita- 
in an effort to segregate facts and inferences. 
kind of 


ished witnesses, on disputed questions of fact or 


Whatever testimony may be given by dis- 
rences drawn from them, credit will be given by the 
rs of fact and ought to be, if the witness is a capable 
reliable person. The jury, however, would be 
finitely aware of its duty not to be bound by the 
wession of such opinions or the inferences drawn 


these witnesses, but should consider it with all 


idence in the case 


the opportunity to know the facts 
inferences about which they speak, and should check 
with all the testimony, much of which may be more 
rtinent than the opinion or the inferences expressed 
vever the witnesses may be. Legalistic limitation 
on the form in which the questions may be asked 
{ these witnesses will neither retard nor enlarge upon 
influence of testimony given by them. In the federal 
ourt and the courts of many states the judge himself 
s permitted to express his opinions upon the weight of 
vidence. Records are full of cases in which the jury 
is taken an opposite view from that given by the court. 
[he danger of a prominent witness in being permitted 
o express inferences based upon the personal perception 
unduly magnified. The statement that the larger 
ey are, the harder they fall is applicable here. If a 
prominent person would express inferences including 
some of the ultimate facts, and cross-examination would 
show that there was no personal perception back of 
the inference and there were no factual data to sustain 
the force of the testimony would fall much harder 


than in the case of the ordinary witness. But the chief 


difficulty in the ultimate issue rule of exclusion of 


pinion testimony is the difficulty of its application. 
Modern thinkers upon this subject have not favored 
the elimination of the factual data, but have been more 


concerned about liberalization of the language in which 


i witness may give his testimony in court. 


=~ 


They desire 


to find some means of eliminating the legalistic limita- 


tions upon the form of giving opinion testimony and to 


ivoid the many reversals because a witness has given in 
in Opinion upon an ultimate fact. It is unfortunate 
hat the authors have not viewed this matter from a 


oader perspective. Throughout their book, they have 


regarded the key test in determining the exclusion of 


pinion evidence to be whether or not the question in- 
volves an ultimate issue of fact. If it is not an ultimate 


issue of fact, they favor liberal use of opinion testimony, 


nd in that they have taken a forward step. They have, 
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however, left open the ever present question of what is 
an ultimate fact, which in many instances is a border- 
line question. They have used the legalistic test of legal 
issues rather than a realistic test based upon the 
character of the subject matter. Obviously, if matters 
may be testified to through the presentation of factual 
data as effectively as by expressing inferences, the court 
under the Institute Code will place limitations upon 
the use of inferences, but where inferences would be of 
a real assistance to aid the witness in communicating 
ideas resulting from his own perception, opinion testi- 
mony is permitted whether it involves an ultimate 
issue or not. The test ought to be the character of the 
problem upon which opinion testimony or other testi- 
mony is to be given rather than whether it involves an 
ultimate issue in the case. 


In the treatment of expert opinion given in the book, 
there is no consideration of the modern. method of 
using expert opinion as set out both in the Code of 
Evidence and in the model draft of the opinion evidence 
rule presented by the National Conference of Com- 
missioners on Uniform State Laws. The Code and the 
Conference have come to the same conclusion, which is 
presented in substantially the same wording. Here two 
independent groups of lawyers and judges, after con- 
sidering this problem and debating it at length, agreed 
upon a modern introducing 


procedure in expert 


opinion. The book might very well have suggested 
this possibility for an improvement in the law upon 
expert testimony even though the book deals with 
existing state law. 

Aside from the overemphasis given upon the ultimate 
fact rule of opinion exclusion, this book by King and 
Pillinger is a good work. They have been thorough in 
their analysis of the Illinois cases and have organized 
their material well. They have also given a careful 
discussion of the historical development of the various 
opinion rules in Illinois and have shown clearly the 
present state of law there. ‘The book will be very help- 
ful to the Illinois lawyer and should prevent many 
mistakes in handling the traditional law as it exists in 
that state. While commending the book, and the in- 
dustry and ability of its authors, it is hoped that not 
only in that state but elsewhere a broader view of the 
use of opinion evidence will be taken. The authors on 
the particular situations have liberalized the opinion 
rule so much that they would not be going much further 
to advocate the position of the Institute’s Code and 
thereby avoid the objections to the ultimate issue test. 
This would be in accord with the tendency of the times 
to reconsider existing rules on the basis of reality of 
their use and to consider the possibility of basic change 
in the law of evidence, the same as has taken place in 
the field of procedure. 

Mason Lapp 
College of Law 
University of lowa 








The Future of Government in the United States: 
Essays in Honor of Charles E. Merriam, edited by 
Leonard D. White. 1942. University of Chicago Press. 
Pp. IX, 27 


were pupils of Mr. Merriam, on some of the phases ol 


This is a tribute by eleven essayists, who 


government he has illumined. There is a preface by 
the editor, Leonard D. White, also a former pupil 
\ bibliography, five and one-half pages of fine print, 
of the books, articles and other contributions of the 
teacher, friend, scholar, practical politician and states 
man to whom the book is dedicated, gives some idea ol 
his varied activities. The first of the essays, a short, 
entertaining and perhaps preliminary (p. 24) auto 
biography of the master, is entitled, ‘““The Education 
of Charles E. Merriam.” 

Wren established his monument by the Londor 
edifices he fashioned. So, the successful teacher finds 
his cenotaph and a species of immortality in the work 
of pupils infused with and reflecting his spirit 

Ihe essays are of a prophetic character. There is 
always danger in predicting. As Lowell's Hosea Biglow 
sagely observed, “You must never prophesy unless you 
know.”” On the other hand, there are some advantages 
in divination: the augur may be forgotten or dead 
before what he foretells is disproved. At all events, 
forecasting is essential in preparation for the future, so 
the farsighted may forefend against imminent evils. As 
observed by Frederick L. Schuman in Essay XII, “World 
Politics and America’s Destiny” (p. 235): 

The science of politics, as a sphere of the science of 
society, must aim, as does all science, at prediction and 
control, if it is to serve men’s needs. 
here is prudent hedging in some of the soothsaying. 

Albert Lepawsky in Essay III, “The Future of Urban 
ism” (perhaps the most interesting of the series (p. 50) ), 
after submitting: 

Among the emerging trends which may be expected to 
determine the direction of urban development in America 
during the next decade or so are the following: (1) acon 
tinually widening circle of dispersion and migration from 
established urban centers; (2) an increasing participation 
by higher levels of government! in the affairs of local 
authorities; (3) an intensification of urban regulation, 
municipal service, and administrative reform, 

follows the procedure of the Delphic oracle by counte1 
observing (id. ): 

We can, of course, play safe and dream double dreams 
about the future of our cities. A different result might 
follow from changed circumstances. We could say that 
the great cities will retain their population or have it re- 
stored to them by a great migration urbanward of millions 
of farm workers released by improved soil conservation, 
intensive land use, and more complete mechanization of 
the agricultural process; by the post-war release of 
thousands of industrial workers to the task of slum clear 
ance, urban reconstruction, and mass housing; by better 
city planning, restoration of property to the urban tax 
rolls, and improved metropolitan-wide administration. 

All the essays are worth perusal, although II, XI and 


1. Referring to federal and state authorities as “higher levels 
of government” in comparison with local government, is prevalent, 
but unfortunate and inexact terminology 
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XII will be found “deep stuff’ and tough mental ex 
ercise for the workaday lawyer. These three reflect 
Merriam’s thought (preface, p. vi) that political science 
has been too closely attached to law and history and 
that it should be allied with, as well, biology, an 
thropology, psychology, sociology, economics and medi 
cine. John A. Vieg’s Essay IV, in dealing with “positive 
planning,” wisely notes that planning’s purpose “‘is not 
the forecasting, but the foreshaping of things to com¢ 
Ihe author bids us prepare, in anticipation of peace, for 
industrial demobilization and the determination of the 
areas of economic activity to leave under public manage 
ment and the areas to assign to private control. Twic 
(pp. 66 top and 86) the essayist asserts the somewhat 
astonishing and questionable thesis that proposals 
offered by planning agencies are recommendations and 
not orders and that planning is and should remain ad 
visory and not coercive. 

One may express hope of the incorrectness of the pro 
phesy in Leo C. Rosten’s Essay V, (p. 96): 

The historian of the future will probably agree that 
the government press bureau and the government press 
agent were necessary and inescapable implementations of 
working democracy. For “interpreters” had become ne- 
cessary in the public service—interpreters between political 
philosophy and popular understanding, interpreters be 
tween public administration and public opinion, inter 
preters in the tripartite interplay of the government, the 
press, and the people; 

and agree more nearly to the following (p. 97): 
With some justice the newspapers regarded government 
press bureaus with alarm, just as political leaders, with 
equal justice, had regarded many newspapers with alarm 
Conversely, one may take comfort and hope in th« 
soundness of the prediction in Harold F. Gosnell’s 
Essay VI (p. 110) that the role of patronage in American 
party organizations is likely to decline in the future; 
from Leonard D. White’s Essay X (p. 193) that responsi 
ble government in the democratic tradition will con 
tinue; that (p. 201) “the formal acceptance of the 
doctrines of the merit system will progress against the 
persistent, if misguided, hostility of most active poli 
ticians and with not infrequent local retrogressions;” 
and that there will be (p. 204) “general acceptance of a 
public service career system.” 

Speaking of our profession, Mr. White says (pp. 205 
—6): 

With respect to the place of lawyers in the future ad 
ministrative corps, we cannot speak with confidence. Law 
and politics have traditionally been close companions, thus 
bringing lawyers to the very seat of authority. Law and 
administration are inseparable; the legal adviser must bé¢ 
consulted by the administrator at every important turn 
A lawyer’s veto of a proposed course of action on grounds 
of illegality forces fresh consideration by the administrative 
staff. Both lawyers and administrators find it difficult to put 
limits to the role of the lawyer in the public service. 
Without derogation to the ability, loyalty, and idealism of 
the legal profession, we may hope that as a group they 
will not monopolize the top administrative positions in 
1950 or 1960. 

(Continued on page 177) 
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JOSEPH HENRY BEALE 


1861 - 1943 


OR forty-eight years Professor Beale taught at the 
larvard Law School and, amidst a galaxy of un- 
sual men, won universal acknowledgment as an 

ired instructor in the law. 
fis knowledge was so vast that, at one time or 
ther, he was responsible for seventeen different sub- 

s in the curriculum. 

From this vast fund of 
ning he proceeded to 
greatest accomplish- 
t—the orderly assembly; 
evaluation of the cases 
ing with “Conflict ol 
I s.’ For this he will 
iys be remembered. In 
deration of forty-eight 
irate State sovereignties, 
right legal answers are 
ntial to national unity. 
In the world to come, the 
ht legal answers will be 

n more essential but the 

ie underlying principles 

ist prevail. 

Conflict of Laws” is so 

igh a subject that I un 

rstand at least one of our 
itional digesting systems 
is never had such a head- 
for the simple reason 
hat it could not find di- 
sters able to discover and 
ymprehend the relevant 
ises. That is just one way 

{ saying that Beale’s mind 
ossessed unusual powers 
1 clarity and penetration. 

In the first lecture of the course he would apologize 
in advance for some rude tricks he might play. One was, 
hen the very shortest case in his two-volume case book 
as reached, to call upon a hapless student to report it. 
He would ask, “Do you understand it?” The pupil had 
» reply, “Yes, sir.” Then he would say, “Isn’t that 
rtunate. You are the only person in the world who 
loes.” Fellow students would rush to the defense, the 
liscussion was on, and that was the whole object of 
tne riposte. 

Once he was almost hoist on his own petard. “Being 
lomiciled in Massachusetts, if I go to London, how can 
in English court possibly end my lawful marriage?” A 
old student ventured, “By killing you, sir.” Taken 
iback only for an instant, “Joey” said, “Would that 
please you gentlemen?” A chorus of voices answered 
No!” 
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One can tell these stories freely because they serve 
only as a background to throw into sharper focus a life 
that was gentle, devoted, and utterly unselfish. Un- 
stintingly he gave all his strength and devotion to his 
home, the school, his community, and his Church. 

The advancing years only added to his stature and 
to his personal sense of 
quietude and satisfaction in 
a life well and nobly lived. 
As his appointed time drew 
near, his strength gradually 
relaxed, and then quietly 
he went to sleep. 

Those of us who have 
faced the turmoil, excite- 
ment, and possible sclfish- 
ness of active practice of 
the law must always pause 
and wonder if perhaps we 
have not missed something, 
if some great selfless expe- 
rience has not escaped us. 
For here we are confronted 
with the example of a man 
who was great and was 
happy because he dedicated 
his life to simplicity, hon- 
esty, integrity, and faithful 
service to all. 

Spencer has said that the 
utmost we can do is infini- 
tesimal but that we do that 
little is of infinite’ im- 
portance. Like Plato, Pro- 
fessor Beale believed that a 
man’s greatest glory would 
come from handing on all 
the wisdom and experience he had been able to accu- 
mulate through a lifetime to the generation that will 


succeed us. 


It is enough that through Thy grace 
I saw naught common on Thy earth. 
Take not that vision from my ken; 
O, whatsoe’er may spoil or speed, 
Help me to need no aid from men, 
That I may help such men as need! 


These last six lines of Rudyard Kipling’s magnificent 
poem, “ A Dedication” are appropriate. 


REGINALD HEBER SMITH 


Boston, Massachusetts 
February 10, 1943 
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Sustaining Memberships 


UR Committee on Ways and Means have mailed 

to our members a letter giving facts and figures 

to which all of us should give immediate and 
generous consideration. 

Briefly summarized, it shows that we are facing a sub- 
stantial loss of revenue this year because of the remission 
of dues of our members who are serving in the armed 
forces of the United States. 

It also shows that we need additional funds because of 
the things we ought to do and are trying to do to help 
win the war. 

Those of us who cannot serve in the armed forces 
should be glad to place our names on the rolls of those 
who meet the present emergency in other and easier ways. 
If every member of the Association would enroll himself 
on the list of sustaining members, thus paying the dues 
of two of our lawyers in service, a great step would be 
made toward meeting our financial needs, and the Asso- 
ciation would be better able to meet the additional ex- 
penses of the effort which it is making to help hasten the 
day of victory. 

The time has now come when we have every right to 
believe with certainty in ultimate victory, but perhaps we 
do not all appreciate that if the time of victory should be 
speeded, the loss of many precious American lives would 
be prevented and the expenditure of enormous costs of 
the war would be lessened. 


Williams v. North Carolina 


N another column may be found an article in which 
the decision of the Supreme Court overruling the 
Haddock case is discussed from the point of view of 
a distinguished trial lawyer. He applies to this case the 
He con- 


familiar maxim, “hard cases make bad law.” 
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tends that there was evidence enough in the record to 
support a finding by the Nevada court and by the North 
Carolina court that the Nevada court acquired no jurisdic. 
tion because of the fraud practiced upon it. The dif- 
ferences between the positions taken by Mr. Burns and 
Mr. Douglas become clear by comparing with Mr. Burns’ 


text, the following quotation from Mr. Justice Douglas’ 


opinion: 
Ihe intimation in the majority opinion 

Nevada divorces were collusive, suggests the second tl 

on which the state tried the case may have been an alte 
tive ground for the decision below adequate to sustail 
the judgment under the rule of Bell v. Bell But there 
are two reasons why we do not reach that issue in 
case. In the first place North Carolina does not seek 
sustain the judgment below on that g ind. Moreover 
admits that there is probably enough evidence in the 
ord to require that petitioners be consk ed ‘to have b 
actually domiciled in Nevada If the case had b 
tried and submitted on that issue onl ‘ ould h 
quite a different problem, as Bell v. B ndicates. We h 


no occasion to meet that issue nov nd we intimate 

opinion on it 

What we have here said, is not intended as participation 
in the debate as to whether the prevailing or che dissenting 
opinions are correct. The future will answer that question 
and we do not prophesy. We quote from the opinion only 
to demonstrate how narrow is the scope of the decision 
and how carefully guarded is the language of the opinion. 

Passing from Mr. Burns’ analysis of the opinion, it 
seems appropriate here to make some comment on the 
misinterpretation of the case in the daily press. 

The first reaction of lay editorial writers and com- 
mentators to the decision of the high Court was that 
“mail order divorces” had been approved. It is not at all 
surprising that the decision should have been thus 
misinterpreted. The surface indications showed the fol- 
lowing: 

Swift flight of a couple of dissatisfied and mismated 
persons to the courts of a distant state where divorce is 
easily and quickly obtainable; a speedy divorce, an im- 
mediate marriage, and a return to the old home town; 
a conviction under the laws of the home state for adulter- 
ous cohabitation; and a reversal of that conviction by the 
Supreme Court. 

Who but one under duty not to indulge in surmise, 
could have resisted the conclusion that there was no in- 
tention to remain in Nevada? 

To measure the limited effect of the decision of Wil- 
liams v. North Carolina, more is required than the mere 
sequence of events or a single reading of the four opinions. 
Only upon analysis and careful appraisal does it become 
clear that the case might have been decided differently if 
satisfactory proof had established the insincerity of the 
pretense that the journey to Nevada was made with real 
intent to make that state the “passionate pilgrims’ ” 


. f 
home, longer than might prove necessary to seek and 
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EDITORIALS 


ain severance from bonds which had become irksome, 
nd it the point had been raised at the trial and urged on 
appeal. 
It may be of interest to note that in four recent cases 
1e courts of New York state have held that although 
Haddock v. Haddock is overruled, the validity of foreign 
l:vorces may be challenged where it is made to appear that 
e domicile of the plaintiff is fictitious, fraudulent, and 


ilsely alleged for the purpose of obtaining a divorce. 


Land for Public Use 
R. JUSTICE ROBERTS’ opinion in U.S. y. Mil- 


ler, recently handed down, is of significant im- 

portance in the field of eminent domain. The 
ise involved the taking of land tor the Government in 
1 project for impounding the waters of the Sacramento 
river by the construction of a dam at Shasta, California. 
There has long been general accord that the owners of 
ind shall neither be made poorer nor richer as a con- 
sequence of the taking of private property for public use. 
There has, however, been a marked lack of accord in the 
:pplication of that general principle to the particular facts 
involved. One of the difficult questions is whether in the 
valuation of the land to be taken for public use the 
effect of the construction of the proposed improvement 
should be eliminated. Sometimes the determination of 
that question contains so much of prophecy and specula- 
tion as to make its ascertainment very difficult. 

One of the points on which the statutes and decisions of 
the several states are not in accord is concerned with the 
date as of which the valuation is to be appraised. There 
is a sort of a rule of thumb in many jurisdictions that 
damages are to be appraised as of the date of filing the 
petition to condemn, but in the federal courts the usual 
rule is to value the property as of the date of its taking. 
This case is particularly important in its treatment of 
that question and its determination of the phrase, “the 
date of the taking.” In this case the Court interpreted it 
as the date on which the intention of the Government to 
take was definitely fixed. That interpretation is intended 
to prevent unjust enrichment or unjust impoverishment 
in cases where the value of the property is either in- 
creased or diminished by the fact that the project and the 
taking have been made certain. 

There was another interesting feature of the case. The 
federal statute permits the Government to take summary 
possession of property, before the final judgment of con- 


demnation, on filing a “declaration of taking,” and on 
depositing in court the amount estimated by the Govern- 
ment as the fair value of the land. The statute provides 
that if the amount so estimated is apportioned among 
and paid to the owners, and the value is thereafter found 
to be more than the amount deposited, judgment should be 
entered against the Government and in favor of the 
property owner for the unpaid balance of the compensa- 
tion. There is no statute authorizing the entry of a judg- 
ment against the owner for the recovery by the Govern- 
ment of payments from the deposit which finally turn out 
to be overpayments. 

The district court considered that the statute was in- 
tended to protect the owner if the deposit was less than 
that subsequently ascertained, and by analogy it was held 
that the court might carry out that purpose for the protec- 
tion of the Government as well as that of the owner. The 
Supreme Court approved that action and affirmed the 


judgment. 


The Federal Register 


N our January number we published an article by 
John H. Wigmore, former dean of the School of Law, 
Northwestern University, on the Federal Register and 

the Code of Federal Regulations. 

In an editorial on that subject we called attention to 
the origin of those publications, the purpose for which 
they were designed and the extent to which they ac- 
complished those purposes, and we predicted that the 
ultimate value of that instrumentality would depend in 
large measure on the extent to which the general practi- 
tioner understood what it is and how to use it. 

A letter from the Director of the National Archives 
indicates that since the publication of that article and the 
editorial commenting on it, evidence has been manifested 
of a marked appreciation by the bar of the value of this 
new device and of a desire on the part of the bar to have 
and to take advantage of its facilities. The article and 
editorial have been ordered printed in the Congressional 
Record. 

In the department of “Letters to the Editors” is printed 
a communication from Representative Emanuel Celler 
indicating the important part which Professor Erwin 
Griswold of Harvard played in support of the movement. 
Credit is also due to Emanuel Celler, the author of the 
Federal Register Act and the leader of the effort for its 
passage through the Congress. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


The Sherman Anti-Trust Act—Conspiracy to Restrain 
Trade—Clayton Act—Norris-LaGuardia 
Act—Criminal Procedure 


Medical societies and individual physicians who unite in 
efforts to interfere with the business of an organization engaged 
in furnishing to its members hospital and medical services and 
facilities are answerable to the Sherman Act, and not entitled 
to the exemption granted by the Clayton and Norris-LaGuardia 
Acts. 


{merican Medical Association v. U. S., 87 L. ed. Adv. 
Ops. 348; 63 Sup. Ct. Rep. 326; U. S. Law Week 
1147. (Nos. 201-202, decided January 18, 1943.) 


[The American Medical Association and the Medical 
Society of the District of Columbia and others, were 
indicted on a charge of conspiring to restrain trade and 
commerce. The district court sustained a demurrer to 
the indictment and dismissed the case but on appeal 
the Circuit Court of Appeals reversed the judgment and 
remanded the case. On the second trial certain defend- 
ants were acquitted by direction of the trial judge 
\s to others, the case was submitted to a jury, which 
found the associations and certain of their officers guilty 
and all the other defendants not guilty. Judgment was 
entered on the verdict and the medical organizations 
were fined $2500 and $1500 respectively. A second ap 
peal was taken and the judgment of the district court 
was affirmed. The Supreme Court took the case by 
certiorari and the judgments of the lower courts were 
afhirmed. 

Phe opinion of the Court was delivered by Mr. Justice 
Roserts. As to the question involved on the appeal, 
it is said: 

We granted certiorari limited to three questions which 

we thought important: 1. Whether the practice of medicine 


and the rendering of medical services as described in the 


indictment are “trade 


under § 3 of the Sherman Act 
2. Whether the indictment charged or the evidence proved 
“restraints of trade’ under § 3 of the Sherman Act 
3. Whether a dispute concerning terms and conditions of 
employment under the Clayton and Norris-I iGuardia 
Acts was involved, and, if so, whether petitioners were in 
terested therein, and therefore immune from prosecution 
under the Sherman Act 
As to the first of the above questions, Mr. Justice 
ROBERTS says: 

First. Much argument has been addressed to the question 
whether a physician's practice of his profession constitutes 
trade under § 3 of the Sherman Act. In the light of what 
we shall say with respect to the charge laid in the indict 
ment, we need not consider or decide this question. 

As to whether or not “Group Health” was carrying 
on business, it is said: 

Group Health is a membership corporation engaged in 
business or trade. Its corporate activity is the consum 
mation of the cooperative effort of its members to obtain 
for themselves and their families medical service and 


*Assisted by JAMEs L. HOMIRE. 
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hospitalization on a risk-sharing prepayment basis. Th 
corporation collects its funds from member With thes 
funds physic 1ans are employed and hospitaliz it10Nn proc ul 
on behalf of members and their dependents. The fa 
that it is cooperative, and procures service and facilitic 
on behalf of its members only, does not remove 
activities from the sphere of business 

If, as we hold, the indictment charges a single conspira 
to restrain and obstruct this business it charges a conspira¢ 
in restraint of trade or commerce within the statute. As 
the Court of Appeals properly remarked, the calling 
occupation of the individual physicians charged as defen 
ants is immaterial if the purpose and effect of the 
conspiracy was such obstruction and restraint of the bus 
ness of Group Health. 


laking up the second question, the opinion says 


Second. This brings us to consider whether the indi 
ment charged, or the evidence proved such a conspira¢ 
in restraint of trade. The allegations of the indictment 
are lengthy and detailed. After naming and describing tl 
defendants and the Washington hospitals, it devotes man 


paragraphs to a recital of the plan adopted by Group 
Health and alleges that, principally for economic reasons 
and because of fear of business competition, the defendants 
have opposed such projects. 

The indictment then recites the size and importance of 
the petitioners, enumerates means by which they can 
prevent their members from serving Group Health plans 

or consulting with physicians who work for Group Health 

and can prevent hospitals from affording facilities t 

Group Health’s doctors. 

The petitioners contended that the indictment 
charged five separate conspiracies (describing them 
and claimed that they were entitled to have the trial 
court rule upon the sufficiency of each of those charges 
and as this was not done, it was claimed that the 
general verdict of guilty cannot stand; that although 
some of the named purposes relate to the business of 
“Group Health,” and others relate to the practice ol 
medicine by doctors not employed by “Group Health” 
nor engaged in trade, the last two of the specified 
purposes cannot violate Section 3 of the Sherman Act 
and the jury should have been so instructed. To this 
contention, Mr. Justice ROBERTS says 

If in fact the indictment charges a single conspiracy to 

obstruct and restrain the business of Group Health, and if 

the recited purposes are really only subsidiary to that main 

purpose or aim, or merely different steps toward the a 

complishment of that single end, and if the cause was 

submitted to the jury on this theory, these contentions fail 

When the case first went to the Court of Appeals that 

tribunal construed the indictment as charging but a single 

conspiracy. It said: “The charge, stated in condensed form, 
is that the medical societies combined and conspired to 
prevent the successful operation of Gr up Health’s plan 
and the steps by which this was to be effectuated were as 
follows: (1) to impose restraints on physicians affiliated 
with Group Health by threat of expulsion or actual ex- 
pulsion from the societies; (2) to deny them the essential 
professional contacts with other physicians; and (3) to use 
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coercive power of the societies to deprive them of 

spital facilities for their patients.” 
> * * 

We think the courts below correctly construed the 
lictment. It is true that, in describing the conspiracy, 

purposes are stated which the conspiracy was intended 
further, but, in a later paragraph, still in the charging 
rt of the instrument, it is alleged that the purpose was 
} hinder and obstruct Group Health in various ways and 
various coercive measures, which are identical with the 
urposes” before stated. 


= > * 


We need add but a word as to the sufficiency of the proof 
sustain the charge. The petitioners in effect challenge 
1e sufficiency, in law, of the indictment. They hardly 
iggest that if the pleading charges an offense there was 
substantial evidence of the commission of the offense. 
But, however the argument is viewed, we agree with the 
uurts below that the case was one for submission to a 


iry. No purpose would be served by detailed discussion 
f the proofs. 
Coming to the third of the questions above stated, 

Justice ROBERTS says: 

Third. We hold that the dispute between petitioners 
ind their members, and Group Health and its members, 
vas not one concerning terms and conditions of employ- 
ment within the Clayton and the Norris-LaGuardia Acts. 


\fter reviewing the provisions of those acts, Mr. 


istice RoBERTs closes the discussion on the claim for 
.emption, as follows: 


It seems plain enough that the Clayton and Norris-La- 
Guardia Acts were not intended to immunize such a dispute 
is is presented in this case. Nevertheless, it is not our 
province to define the purpose of Congress apart from 

hat it has said in its enactments, and, if the petitioners’ 
ctivities fall within the classes defined by the acts, we are 
bound to accord petitioners, especially in a criminal case, 
the benefit of the legislative provisions. 

We think, however, that, upon analysis, it appears that 
petitioners’ activities are not within the exemptions granted 
by the statutes. Although the Government asserts the con- 
trary, we shall assume that the doctors having contracts 
with Group Health were employees of that corporation. 
[he petitioners did not represent present or prospective 
employees. Their purpose was to prevent anyone from 
taking employment under Group Health. They were 
interested in the terms and conditions of the employ- 
ment only in the sense that they desired wholly to prevent 
Group Health from functioning by having any employees. 
heir objection was to its method of doing business. 
Obviously there was no dispute between Group Health 
and the doctors it employed or might employ in which 
petitioners were either directly or indirectly interested. 
The case was argued by Mr. Seth W. Richardson and 

Mr. William E. Leahy for the associations and by Mr. 
John Henry Lewin and Mr. Assistant Attorney General 
\rnold for the United States. 


Federal Legislation—Fair Labor Standards Act— 
Interstate Commerce 
While the Fair Labor Standards Act applies generally to 
houses and their branch houses which receive and distribute 
goods in interstate commerce, it does not apply to branch houses 
which receive goods from other states but distribute them only 
intrastate. 


Walling, Administrator, v. Jacksonville Paper Co., 
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87 L. ed. Adv. Ops. 393; 63 Sup. Ct. Rep. 332; U. S. 
Law Week 4136. (No. 336, decided January 18, 1943.) 

This suit was brought by the Administrator of the 
Wage and Hour Division to enjoin Jacksonville Paper 
Company from violating provisions of the Fair Labor 
Standards Act. The company sells and distributes 
paper products in a number of states in the southeastern 
part of the country. The major portion of its products 
comes from a large number of manufacturers and sup- 
pliers located in other states and in foreign countries. 
Five of its twelve branch houses deliver goods to cus- 
tomers in other states. The sole issue in this case is 
whether the Act applies to employees of the seven othe1 
branch houses which, though customarily receiving 
merchandise on interstate shipments, do not ship or 
deliver any of it across state lines. 

The district court held that none of respondent's 
employees in the seven branch houses in question were 
subject to the Act. The Circuit Court of Appeals 
reversed. That court held (1) that employees who are 
engaged in the procurement or receipt of goods from 
other states are “engaged in commerce” within the 
meaning of § 6(a) and § 7(a) of the Act; (2) it also 
held that when the company “takes an order” and fills 
it outside the state and the goods are shipped interstate 
“with the definite intention that those goods be carried 
at once to that customer and they are so carried, the 
whole movement is interstate” and the entire work 
of delivery to their final destination is an employment 
“in commerce.” ‘Those were the only types of trans- 
actions which the court held to be covered by the Act. 
The judgment of the Circuit Court of Appeals was 
affirmed. 

The Administrator contended that under the de- 
cision of the district court any pause at the warehouse 
is sufficient to deprive the remainder of the journey 
of its interstate status. 

The opinion of the Court wag delivered by Mr. Jus 
tice DouGLas and in answer to that contention he says: 

We believe, however, that the adoption of that view 

would result in too narrow a construction of the Act. It 
is clear that the purpose of the Act was to extend federal 
control in this field throughout the farthest reaches of the 
channels of interstate commerce. There is no indication 
(apart from the exemptions contained in § 13) that, once 
the goods entered the channels of interstate commerce, 
Congress stopped short of concrol over the entire movement 
of them until their interstate journey was ended. No ritual 
of placing goods in a warehouse can be allowed to defeat 
that purpose. The entry of the goods into the warehouse 
interrupts bu#does not necessarily terminate their interstate 
journey. A temporary pause in their transit does not mean 
that they are no longer “in commerce” within the meaning 
of the Act. As in the ease of an agency... if the halt in 
the movement of the goods is a convenient intermediate 
step in the process of getting them to their final destina- 
tions, they remain “in commerce” until they reach those 
points. Then there is a practical continuity of movement of 
the goods until they reach the customers for whom they are 
intended. That is sufficient. Any other test would allow for- 
malities to conceal the continuous nature of the interstate 
transit which constitutes commerce. 
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Ihe Administrator also contended that the decision 
below excludes from the category of goods “in com 
merce’ certain Lypes ol transactions which aré sub 


stantially in the same character which were included 


in that category. For example, that the company prints 


a variety ot items witl the name ot the customer and 
holds them until they are requisitioned by the specified 


customer. As to that contention Mr. Justice i .UGLAS 


Savs 
. It is not clear whether tl n of the Circuit Court 

of Appe ils includes these two ty] »f transactions in the 
group ol prior orders whi it were covered by the 
Act. We think they must be included. Certainly they can 


not be distinguished from the special orders which re 


spondent receives from its customers Here also, a break 


in thei physic il continuity of transit is not controlling. If 
there is a practical continuity of movement from the manu 
facturers or suppliers without the state, through re 
spondent’s warehous¢ nd on to customers whose prio 
orders or contracts are being filled, the interstate journey 
is not ended by reason of a temporary holding of the goods 
at the warehouse The fact that respondent may treat the 
goods as stock in trade or the circu nce that title to the 


goods passes to respon lent on intermediate delivery 
does not mean that the interstate journey ends at the ware 
house. The contract or understanding pursuant to which 
goods are ordered, like l sp ( il rael ndic ites where if 
was intended that the interstate movement should term 
inate 


Finally, the Administrator contended that most ol 


the customers form a fairly stab vTOUp whose orders 
I 
are recurrent, and that the needs of its trade can be 


estimated with considerable precision. It was therefore 


urged that the business with those customers is “in 


commerce” within the meaning of the Act. As to certain 


portions of that category, the transactions were thought 
by the Court to be ine luded in the class above discussed 


\s to others, Mr. Justice 


DOUGLAS Says 


We do not mean to impli) lat wholesaler’s course of 
business based on ant cipatiol i is ol specifi custom 
ers, rather than on prior orders contracts, might not at 
times be sufhcient to es sh t ractical continuity in 
transit necessary to keep mo of goods “in com 
merce within thie i of tl Act. It was said in 
, ft e Co. x Tl’) S 6 | Ss 19 98, that com 
merce among the S$ sis no cal legal conception 
but a pr ictical or I mn tror I course of business 


While that observa 


tutional scope ot th COI 
I 


propos of the consti 


1S equ illy apt as 


a starting point for inquiry wl ra particular business 
is “in commerce n the 1 ng of this Act. We do 
not believe, however, that on phase of the case such a 
course of business is i bv tl ren ord The evidence 
said to support it is ol ly general character and lacks 
that particularity necessary to show that the goods in ques 
tion were different from goods acqu d and held by a local 
merchant for local disposition 


The opinion empl iSIZes the VIeCW that “( onegress in 


enacting this statute plainly indicated its purpose to 


leave local business to the protect on of the states” and 


did not exercise in this Act the full scope of the 
commerce powel [t is observed that those engaged 
in interstate business wet unde competition from 
those engaged in intrastate business and that the Act 
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was purposely framed to prevent the consequences of 
that situation. Provisions of the Act which sustained 
that view were referred to and it was declared to be 
quite true “that the exemption in § 13(a) (2) was 
added to eliminate those retailers located nea 
state lines and making some interstate sales. 
Earlier opinions on similar questions were cited and 
analyzed and Mr. Justice DouGLas closes his opinion 


as ltollows: 


The Circuit Court ol Apps als remanded the cause 
the district court so that new findings could be made and 
appropriate decree be framed. Whe r additional 


dence must be taken on any phase of the case so that 
decree may be drawn is a question for the district court 
We merely hold that the decision of the Circuit Court 
Appeals as construed and modified by opinion states 
the correct view of the law. 
Ihe case was argued by Mr. Robert L. Stern fot Wall 
ing and by Mr. Louis Kurz for the Paper Company 


Higgins v. Car Bros. G0.. 87 I a Adv Ops. 498 


63 Sup. Ct. Rep. 337; U. S. Law Week 4158. (No. 97 
decided January 18, 1943.) 
rhis is a companion case to Wailing v. Ja ksonville 


Pape Company, No. 336, supra, decided January 18, 


1943, and was brought to the Supreme Court by ce1 
tiorari to the Supreme Judicial Court of Maine. Higgins 
an employee, claimed minimum wages and overtim 
compensation alleged to be due him under §§ 6 (a) and 
7 (a) of the Fair Labor Standards Act. Before that dat 
Carr Brothers Company, which conducts a wholesak 


business in Portland, Maine, had been selling and de 


livering merchandise not only to the local trade in 


Maine but also to retailers in New Hampshire. Fo 
the period in question the New Hampshire trade had 
been discontinued and sales and deliveries were solely 
to retailers in Maine. ‘The compensation was claimed 
for that period. ‘he opinion of the Supreme Judicial 
Court of Maine contained a finding summarized as 


ollows: 


.. It buys its merchandise from local producers and from 


dealers in other states, has it delivered by truck and rail 


unloaded into its store and warehouse and from there sells 
and distributes it to the retail trade. While some of the 
produce and fruit is processed, much of it is sold in the 
condition in which it is received. The corporation owns 


all of its merchandise and makes its own deliveries. It 


makes no sales on Commission nor oO! r with shipments 


direct from the dealer or producer to retail purchaser 

Higgins’ employment involved work as night shipper 
handling orders and loading trucks fo1 delivery to the 
retail dealers in Maine. The Supreme Judicial Court 
of Maine decided against the employee and refused 


o accord him relief under the Fair Labor Standards 


Act on the theory that neither his employer nor he 
were engaged in interstate commerce The opinion 
of the Court was delivered by Mr. Justice DoucLas, 
who held that the case was controlled by the Jackson 
ville Paper Company case and that the argument of 
the employee would be relevant if the Fau Labor 
Standards Act “followed the pattern ol other federal 


legislation suc! ? 


1 as the National Labor Relations Act 
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ind extended federal control to business ‘affecting 
merce’.”” It was pointed out that in the Kirschbaum 
316 U. S. 517 


narrowly confined. 


this Act did not go so far but was 


[he case was argued by Mr. Edward B. Perry for 
ins and submitted by Mr. Clement F. Robinson 


: Mr. Francis W. Sullivan for Carr Brothers. 


Labor Law—Employee Representation—Evidence 
When the Circuit Court of Appeals is reviewing an order of 
, Labor Board finding that an employee organization is 
dominated by the employer, the court may require the Board to 
reopen the case, take evidence of dynamiting and other depreda- 
ns, make findings on that evidence and submit them and the 
idditional evidence to the reviewing court. 
VLRB v. Indiana Michigan Electric Co., 87 L. 
Adv. Ops. 355; 63 Sup. Ct. Rep. 394; U. S. 
ek 4130. (No. 73, decided January 18, 1943.) 
November 13, 1938, charges of unfair labor practices 


t 


Law 


re filed with National Labor Relations Board against 
liana & Michigan Electric Company and others by 
cal of International Brotherhood of Electrical Work- 


s. On that day the Board issued a complaint against 


Company and set it for hearing on November 28, 
OSN8 
The Company filed its answer November 23, 1938, 


nd on the next day cables at one of the Company’s 


bstations were dynamited. Hearings proceeded before 
trial examiner whose report “recommended generally 


icainst the Company.” Other acts of violence were 


leged as follows 


On September 1939, the Company filed its exceptions 


to the intermediate report. On September 5, three of its 
transmission line poles were sawed off, and on September 
8, a transmission line tower was dynamited. On October 
17, 1939, the oral hearing on the exceptions was set before 
the Board at Washington for November 9, 1939. Two 
days later another transmission line tower was dynamited. 


On October 28, two transmission poles at different loca 


tions were dynamited. Another transmission tower was so 
destroyed on October 30, ten days before the oral hearing, 
ind two more at different parts of the system on November 
3, 1939. All carried high voltage lines, and some were 


9 
located along public highways or railroad tracks. 
February 19, 1940, the Company petitioned the Board 


The 


petition charged that the depredations above set forth 


to reopen the case and hear further evidence. 
vere committed by officers and members of Local B-9 
of the Brotherhood, that four of those officers and mem- 
bers had been arrested, convicted and sentenced to 
imprisonment in the state penitentiary for from two to 
fourteen years and that two of them had confessed that 
the depredations had been committed to intimidate 
the Company from further defending or appealing the 
charges of unfair labor practices. 

February 23, 1940, the Board denied the Company's 
petition to reopen the case. The Company took the 
case to the Circuit Court of Appeals, Sixth Circuit. 
That court granted the Company’s petition to remand 
3oard to hear additional evidence 
It decided that the 


findings on that evidence, include it in 


the case to the Labor 
as to the course of depredations. 
3oard make 
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the transcript and make such modifications in its order 
as the evidence might require. 

The Supreme Court granted the petition of the Labor 
Board for certiorari and the judgment of the court of 
appeals was affirmed. 

The opinion of the Court was delivered by Mr. 
Justice JACKSON. 

As to the contention of the Board that the evidence 
of dynamiting and other depredation was immaterial 
to the issues of unfair labor practices and had been 
disregarded by them, Mr. Justice JACKSON says: 


The court below stated as one ground of the respondent's 
case for remand that the tendered evidence was material 
for the purpose of “impeaching the credibility of witnesses 
before the Board on whose testimony the Board relied 
for its finding of ultimate facts.” After referring to the 
testimony of Guy and Marks, it said that “at the time of 
the trial, the evidence adduced on the trial of the criminal 
cases in the Indiana state court involving these witnesses, 
was not available to respondent or to the Board. The 
new evidence is of such character that its consideration by 
the Board would probably produce a different result.” In 
support of its remand it went on to say that the question 
whether the supervisory employees whose activities had 
been found by the Board to constitute coercion on the 
part of the Company “were acting on their own behalf 
and that of their co-employees, or at the behest of the 
respondent, is the crux of the case... . The new evidence 
may throw some light on the issue of employer domination.” 


* * * 


The Board argues that the decision below must be 
reversed on the grounds that the court erred in holding 
that misconduct of the complainant before the Board 
would go to the Board’s jurisdiction; that, as it contends, 
the court held that a remand might result in the im 
peachment of the credibility of Guy, Marks and Freeman, 
whose testimony was either cumulative 
orated by other witnesses, or entirely immaterial and not 


(being corrob 


relied upon by the Board; and that there is other sub 
stantial evidence in the record to support the Board's 
decision. The specifications of error in the petition for 
certiorari did not, however, take this narrow compass, but 
extended to the propriety of the ruling of the court below 
upon the whole case. 
i. «a 

We cannot agree with the view of the Circuit Court of 
\ppeals that the evidence might disqualify Local B-9 from 
making the charge of violation against the Company or 
deprive the charge of force and effect, and thereby defeat 
the Board’s jurisdiction to hear the case. 


While we hold that misconduct of the Union would not 
deprive the Board of jurisdiction, this does not mean that 
the Board may not properly consider such misconduct as 
material to its own decision to entertain and proceed upon 
The Board has wide discretion in the issue 
of complaints. . . . It is not required by the statute to move 
on every charge; it is merely enabled to do so. It may 
decline to be imposed upon or to submit its process to 
abuse. The Board might properly withhold or dismiss 
its own complaint if it should appear that the charge is 
so related to a course of violence and destruction, carried 


the charge. 


on for the purpose of coercing an employer to help herd 
its employees into the complaining union, as to constitute 
an abuse of the Board’s process. 


The opinion sets out in considerable detail the con- 
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tention of the Board and the evidence as to the conduct 
of the re presentatives of Local B-9. In reference to those 
contentions, Mr. Justice JACKSON says 
(part from the materiality of the additional evidence on 
the question of the Board's discretion as to whether it 
would institute or continue a case on the recommendation 
and charges of this informer under the circumstances now 
appearing, its materiality on other bi inches of the case 


is sufficiently established to support the Court’s exercise 


of discretion in ordering taking of new testimony. We 
think this course of violence and lawlessness concurrent 
with the Board proce dings pparently instigated by 
those who stand to gain trot the Board’s decisions 


participated in by parties ind witnesses, may not be said 


to lack possible materiality on o her issues of the cas 
The question goes to the fairness of giving absolute finality 
to the Board's findings of fact where there has been a 
refusal to hear and incorporate in the record such evidence 
as may be produced 1 such 1 conspiracy 
> > > 

It is idle in this context to say that because the Board now 
denies it relied on evidence of the two who were 
convicted, because it was willing to omit their testimony 


from the record, and because it rejected the examiner's 


recommended relief to Freeman, the door should be 
closed to any inquiry yout the know edge Oo! responsibility 
of members of this gro ip for these acts of violence The 
items recited and mar ythers revealed by the transcript of 
testimony, as well as the printed record, give support 
for the lower court's belief tl t the evidence if taken 


might change the res 

That part of the evidence which connects the officers 
and members of the Local with the dynamiting and 
other depredations is r vic wed and it is declared: 

It is at least reasonably conceivable that further inquiry 
into the depredations will bear not only upon the eftect 
to be given the testimony of any further participants o1 
conspirators thereby disclosed, but also upon that of 


witnesses whose testimony might without such inquiry 


be taken to indicate Company domination of Michiana 
- * . 


Undoubtedly an element of fair judicial discretion vested 


in the court below consists of respect for a wide range of 


discretion in the Board itself as to when it should or should 


not inquire into allegations of violence or threats of 
violence by witnesses or parties before it. It must not be 
overlooked, however, that the evidence on which the Court 
reopened this case was substantially different from that 
on which the Board refused to do so. Charges that violence 
has been threatened or encouraged are frequent and 
easy in negotiations tl proceed 


,0th sides regard labor relations as tough business, and not 


in an air of belligerency 


only vital interests but passions and sensitivities as to 
prestige are involved. Neither side is lightly to be held 


answerable for acts where responsibility cannot be fixed 
Few tasks of leadership are more difficult than those which 


confront those who represent labor. If they are gentle 





they 


are often unheeded; and if they are blunt, they are 
often held up as menacing. The Board is not required to 
sidetrack proceedings involving an employer's violation of 
the labor law while it explores irrelevant derelictions of 
parties or witnesses or! icts of unknown o1 irresponsibl 


persons 


We will not assume in the circumstances of this case 
that the Board will in any event refuse to modify its 
conclusions. Since the court below has not vet passed on 


the issue of sufficiency of the evidence to sustain the find 
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ing 


tha: Michiana is a company-dominated union, any as 
sumauption that it is such can be only tentative unless we 
are to deny the Company the right to review granted 
by the Act. One of the very issues yet to be decided 


and on which the court below desires the light of additional] 





evidence, is whether Michiana was, as its officers and me 
bers testified, a true employee organization, formed 
get away from Local B-9, or whether it was a company tool 
as the Board has inferred from testimony, much of it from 


Local B-9 sources. 
Concluding his opinion, Mr. Justice JACKSON sa 


Ihe Labor Relations Act contemplates submission 
disputes as to labor practices of employers to reasoned 
impartial determination after full and fair hearing. If 


by that procedure there is found wrongdoing on b 
sides, the Board can act to prevent the employer wror 
doing prohibited by the Act, even though it can not re 
other wrongdoing. But the process of presenting ¢ 
to it must be kept free from forces generating bias 
intimidation. Dynamiting or display of force by eit 
party has no place in the procedures which lead to reaso1 
judgments. The influence of lawless force directed toy 
parties or witnesses to proceedings during their pender 


is so sinister and undermining of the process of adjudic 





| 


tion itself that no court should regard it with indiffere: 
or shelter it from exposure an¢? inquiry. The remedies of 
the law are substitutes for violence mn 


t supple ments to 
violence, and it is proper that courts and administrat 
bodies so employ their discretion as to dispel any beli 
that use of dynamite will advance legal remedies 
. * >- 
In view of the whole record the order of the court belo 


is not arbitrary or unreasonable or an abuse of discretio 


Mr. Justice BLAck delivered a dissenting opinion, in 
which Mr. Justice Doucias and Mr. Justice MurpHy 
joined. 

On many phases of the case the dissenting justices 
were not in disagreement with the majority. Thi 
grounds of dissent appear from the following excerpts 
from Mr. Justice BLACK’s opinion. 

\ desire to punish dynamiters does not justify a failure 
to protect respondent's employees innocent ol! wrongdoing 
in their freedom either to bargain collectively throug 
representatives of their own choosing or to be re presented 


by no one at all. 


> > . 


[he Board order, requiring disestablishment of th 


dominated union and cessation of interference, co! 
templates only that this Company shall not intimidate on 
coerce its employees—that it shall leave them free. This 
freedom is their legal right; and crime by some of them 
cannot justify the Company in destroying the freedom 
of all, or even a few of them. Under our government 
guilt is personal; it cannot, or at least should not, attaint 


the innocent; it cannot, or should not provide 


n excus 
for one injured by it to invade the liberty of others. In 
short, the crimes of some of these employees, or of the 
non-employee members of a union, cannot have relevanc 
to the two issues the Board decided 

> * > 


It must be remembered that the fundamental issue 
which the Board decided here is whether the Association is 


company dominated. We are told that testimony concern 


ing the misdeeds of the electrical workers is material to 
this conclusion because the Board relied on witnesses 
Marks, Freeman, and Guy; because the Board “must have 


relied” on other union witnesses; because the Board’s 
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ision may drive the into the offending 
ion; because an Association official was asked hypothet- 
I Company 


questions about bombing; 
the full facts 


employees 
and because 


nesses might have been more credible if 
violence had known. 


The ultimate Board holding before the Circuit Court 


bee n 


Appeals for review is that the Association was com- 


ny-dominated. This holding rests almost exclusively on 
testimony of Company witnesses or witnesses affiliated 
th the There is not even a hint that these 


tnesses were intimidated or interfered with in any way, 


Association 


that they told anything but the truth. If it be assumed 


Guy, Freeman, and Marks are wholly unworthy of 
ef, this basic testimony given by Company witnesses 
vuld still be unaffected 

> + * 
Of course no court should shelter dynamiters from 
<posure and inquiry. But compelling the Board to 


zress from the adjudication of a labor dispute in which 
such dynamiting has no part into a pursuit of the guilty, 
punishes the inn 

the 


than 
iir substitute for 


{ 


cent employees of respondent rather 
The Labor Board is no 
a grand jury or a criminal court 


evildoers themselves. 
If the Board had denied respondents an opportunity 


to offer newly discovered evidence which tended to show 
hat witnesses to material facts relied on by the Board had 
nce the hearing been convicted of serious crimes affecting 
would not object to sending the matter 


their credibility, I 
1. But analysis of the record demonstrates 


yack to the Boar« 
that no such thing occurred. | 
case back to the Circuit Court of Appeals for the normal 


think we should send the 


review procedure 
The 
NLRB and by M1 
Seebirt for the 


Mr. Ernest A. Gross for 
Murray Seasongood and Mr. Eli F. 
Electric Company. 


case was argued by 


[he Fair Labor Standards Act—Interstate Commerce 


Persons employed in operating a toll road and a drawbridge 
over a navigable waterway are “engaged in commerce” within 
the meaning of that term as used in the Fair Labor Standards 
Act. 

Overstreet v. North Shore Corporation, 87 L. ed. Adv. 
123; 63 Sup. Ct. Rep. 494; U. S. Law Week 4153. 
1, 1943.) 


Ops. 
No. 284, decided February 


Persons employed in maintaining 2nd operating a 
toll road and drawbridge over a navigable waterway, 
brought this case against their employer for the recovery 
of unpaid minimum wages, overtime compensation, and 
liquidated damages, under § 16 (b) of the Fair Labor 
Standards Act. On motion of the employer the district 
court dismissed the suit. Three of the employees ap- 
pealed to the Circuit Court of Appeals which affirmed 
the order of dismissal. The Supreme Court allowed 
certiorari and reversed the judgment below. 

Che opinion of the Court was deliverd by Mr. Justice 
Murpuy. After summarizing the allegations of the pe- 
tition, he says: 

We think these allegations bring petitioners within the 
coverage of the Act and entitle them to recover if proved. 
Our starting point is respondent’s concession that no 
question of constitutional power is involved, but only the 
ascertainment of Congressional intent, that is, did Congress 
mean to include employees such as petitioners within the 
Act. In that must be remembered 


arriving at intent it 
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that Congress did not choose to exert its power to the full 
by regulating industries and occupations which affect inter- 
.. » Respondent contends that petitioners 
are in this category, that their activities are local and at 
most only affect commerce. But the policy of Congressional 
abnegation with respect to occupations affecting commerce 
is no reason for narrowly circumscribing the phrase “en- 
gaged in commerce.” We said in the Jacksonville Paper 
Co. case, supra, “It is clear that the purpose of the Act 
was to extend federal control in this field throughout the 
farthest reaches of the channels of 
And in determining what constitutes “commerce” or “en- 
gaged in commerce” we are guided by practical considera 
tions. dealing with what will shortly be pointed out 
as a similar question in the coverage of the Federal Em 


State commerce. 


interstate commerce.” 


ployers’ Liability Act. 

A practical test of what “engaged in interstate com- 
merce” means was considered and cases cited and Mr. 
Justice Murpny applies the test as follows: 

... Vehicular roads and bridges are as indispensable to the 

interstate movement of persons and goods as railroad tracks 

and bridges are to interstate transportation by rail. If 
they are used by persons and goods passing between the 
various states, they are instrumentalities of interstate com- 
merce. .. . Those persons who are engaged in maintaining 
and repairing such facilities should be considered as “en 
because without 
these instrumentalities would not be open to the passage 
And the same is 
true of operational employees whose work is just as closely 


gaged in commerce” their services 


of goods and persons across state lines. 


related to the interstate movement. 

It is declared that the allegations of petitioners’ com- 
plaint “satisfy the practical test.” The work of each 
of the employees is examined and it is declared: 

. The work of each petitioner in providing a means 
of interstate transportation and communication is so in 
timately related to interstate commerce “as to be in prac 
tice and in legal contemplation a part of it” (Pedersen’s 
case, supra) and justifies regarding petitioners as “engaged 
in commerce” within the meaning of the Fair Labor 
Standards Act. 

Respondents’ contentions “that there may be pitfalls 
in translating implications from the special aspects of 
one statute to another;” and that “significant differences 
exist between the Federal Employees’ Liability Act and 
the Fair Labor Standards Act” are next considered, and 
in reply Mr. Justice MurRPHy says: 

The Federal Employers’ Liability Act and the Fair 
Labor Standards Act are not strictly analogous, but they 
are similar. Both are aimed at protecting commerce from 
injury through adjustment of the master-servant relation- 
ship, the one by liberalizing the common law rules per- 
taining to negligence and the other by eliminating sub 
standard working conditions. We see no persuasive reason 
why the scope of employed or engaged “in commerce” 
laid down in the Pedersen and related cases, cited above, 
should not be applied to the similar language in the Fair 
Labor Standards Act, especially when Congress in adopt- 
ing the phrase “engaged in commerce” had those Federal 
Employers’ Liability Act cases brought to its attention. 
The final conclusion of the Court is stated by Mr. 

Justice Murpny as follows: 

. . . Petitioners, who are engaged in operating and main 

taining respondent's facilities so that there may be inter- 

state passage of persons and goods over them, are so closely 
related to that interstate mévement as a practical matter 
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tha e think they must be regarded, under the allegations 

of their complaint, as “engaged ir merce” within the 

meaning of §§ 6 and 7 of tl A, 

We conclude th ] a nt was erroneously 

d sed Accordingly, the judgmer1 below is reversed 

nd the cause ret court for further 

prov dings in confor 

Mr. Justice Roperts and Mr. Justice JACKSON dis 
sented 

he cas was argued | MM I n H Boggs for 
Overstreet, by Mr. Assistant Attorney General Shea fon 
the Wage and Hour D sion of Department of Labor 
as amicus by special leave of Court, and by 


Mr. Roswell P. ¢ 


Contempt—Limitation on Prosecution under § 1044 


of the Revised Statutes 


Under § 1044 of the Revised Statutes prosecution for a criminal 
contempt is barred by the three-year statute of limitations there 
prescribed. 

Since the misbehavior here alleged to constitute contempt under 
§ 268 of the Judicial Code occurred more than three years prior 
to the filing of an found unnecessary to 
determine whether the constitute contempt as 


information, it was 
misbehavior did 


alleged. 

Pendergast United Stat 87 | d. Adv Ops 9745: 63 
Sup. Ct. Rep. 268; U. S. Law Week 4082. (Nos. 183 
186 and 187, decid January 1944 

The petitioners itl one Sti | now deceased 


executed a scheme in fraud of the federal district court 


and in corruption of the administration of justice s\ 


fraud and deceit, and through misrepresentation of 


then attorneys they induced the court to 1ssu¢ decrees 


effecting a corrupt settlement of litigation It appe irs 


attorneys themselves were innocent 


that the 


Certain insurance companies in Missouri filed an 


increase in rates, which the Superintendent 


denied. The companies br ught over 130 separate in 


junction suits against the Superintendent and the At 


torney General to restrain the enforcement of certain 


Missouri statutes on the ground of their unconstitu 


granted \ 


Interlocutory 


tionality injunction 
injunctions, however, was that the in 
companies should deposit the amount of the 


stoa 


condition of the 
surance 
ian pending the outcom«s 


increase in rates with a cu 


of the litigation 
\ scheme 


in charge of the litigation for th 


Nearly $10,000,000 was impounded 


was developed involving Street, who was 


Insurance 


compan S 


Pendergast, a “political boss,” O'Malley, Superint ndent 


of Insurance, and McCormack in insurance agent 
O'Malley was 
Pendergast a fee” of § 
O'Malley 


compan Ss 


the only party litigant. Street agreed to 


pay 750,000 to influence 
to the in 
McCormack 


in initial payment 


to obtain a settlement satisfactory 
O'Malley agreed 


go-between Street mac 


surance and 
acted as 
hich was divided $55.000 to 
O'Mal ind $22,500 to 
reached and 


O'Malley 


of $100.000 in currenc' 
Pendergast, $22,500 to 
McCormack An a 


writing. Under tl settlement 


ment was then 


reduced to 
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would approve as of June I, 1930, 80 
the parties would appeal by tl 


for orders of distribution of the i 


20% would go to the policy hold 


the insurance companies and 30% to S 


as trustees for the insurance compa 


were to account to the companies but n 
The 
revealed to the court 


June 18, 1935, in 


to the Superintendent. memo 


ment was not 
companies filed on 
reciting the 
tion 
agreed that the 
hearings were held in open court and 
1936, th 


as prayed 


and on February 1, court 


ordering distribution 


In April, 1936, Street paid $330,00 


which Pendergast received $250,000, ¢ 


and McCormack $40,000. Pendergast 
$10,000 in the fall of 1936, leaving $310 
“fee” unpaid. So far as appears the | 


paid due to disclosure of the fraud 


disclosed when an internal revenu 


$400,000 of the fund 


vealed that ove 


was to account had been paid to ul 
Ultimately, Pendergast and O’ Malle. 
evasion of income taxes ind they P 
were fined and imprisoned in May 


1939. O’Mallev’s moved th: 
set aside and that the companies be d 


The COU 


tion and the companies obeved At 


SUCCESSOI 
the funds the \ had received. 


court inquired of the district attorn 
edings should be filed, a1 
The district 


and quash and ad 


tempt proc 
an information was filed 
motions to abate 


tioners guilty of contempt, sentencing 


O'Malley to two years imprisonment a 
probation for two vears. The Circuit ¢ 


afirmed 


certiorari the 


On 
Supreme Court in an opinion by Mi 
The chief objections urged to the | 


judgment was 
] 4 


that the offense was not a 


contemp 


the Judicial Code as construed in N 


S. 33; and (2) that even il 


barred three-year statut 


Sec. 1044 of the Revised Statutes. As 


tion, the Court found a ruling unne¢ 


ing that the wrongful conduct shown 


in the “presence” of the court und 


Judicial Cod prosecution was bar 


the Revised Statutes 


As to the 


Dot GLAS Says 


applicability of Sec 
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terms of settlement and as} 
Next day stipulations were filed 
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known perso 
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ided oullt il 
9. On May 29 
e¢ dea s b 
( ( to resto! 
yrdered restit 
Sam Lime the 
wl ther con 
in July, 1940 


court overruled 


lged the pet 
Pr rgast and 
McCormack to 
{ {f Appeals 

} d bh t| 
SLICe DOUGLA 
nt \ re | 
der S Ds O 
[ 1 State 

1 OsSer t1o! 
nitations ll 

) I lirst ob ye 
ry tol issull 


Mr. Justice 

















REVIEW OF RECENT SUPREME COURT DECISIONS 


‘ el S r the information is instituted 
ree years ! ter such offense shall have been 

| ild seem that the statute fits this 

conduct in question was a con 

there « no doubt that it was a criminal 


As such it was 


tur adecisions 


nse vains United States within the meaning 
1044. It was held in Gompers v. United States, 233 

S. 604, that a \ violation of an injunction, likewise 
ible as a co! pt under § 268 of the Judicial Code, 

in “offens It was said in the Gompers case 

ye contem] re infractions of the law, visited 
nishment I If such acts are not criminal 

n error as to t most fundamental characteristic 


1as been understood in English 
Ch vation is equally pertinent here. 
( no reason tor treating one type 
| 68 of the Judicial Code differently 
respect fror thers under the same section. No 

I le from the language of § 1044 


of the further circumstance 








Congress cl hem together in defining the of 
68 ( conclude that a distinction 
en then poses of § 1044 should be implied 
nor prose on was by informa 


bsen h has been held not fatal under 


ithin the language 


i section 
lhe Court rejects the contention that there is no 
tation on prosecutions tol contempts in the 
sence’ of the court except as one may be implied 


ff the proceeding in which the 


1 the conclusior 


t¢ mpt occur®’rs 


\ further contention was that the successful execu- 
of the schen quired continuous concealment of 
scheme until its completion, and that the fraud 
ild not be fully effected until 80% of the impounded 

ils were distributed and the $750,000 “fee” fully 

id and divided. On this theory the scheme, though 

vun before the three-year period, continued there 

er. Rejecting this contention also, Mr. Justice 


OUGLAS observes 


\ccordinel { reued, by analogy to such cases as 
United State el, 218 U. S. 601, 607-608; Hyde \v 
l 1 State g U. S. 347, 367-370; Brown v. Elliott, 
25 U. S. 392, 401 hat the statute of limitations began 
run only a t] latest act in the execution of the 
cheme. It is true that the information was drawn on the 
ieory of suc! nuing offense. But the difficulty with 
it theory lies in the nature of the offense described by 
263 OL the Ji Code 
[het section r as material here, limits the power 
» punish cor pts” to cases of “misbehavior” in the 
esence” of the court. If this was an ordinary criminal 
prosecution brought under § 135 of the Criminal Code 
Is U.S. C. § 24 for “corruptly” obstructing “the duc 
lministration of justice”, quite different considerations 
uuld govern I fact that the acts were not in the 
presence” of t yurt would be immaterial. And we 
iy assume tl raudulent scheme of the character of 
e presel ild constitute continuous offense 
inder that \“\ may Iso assume that certain 
isbehavio presence of the court might 
ynstitute al der § 135 of the Criminal Code as 
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well as a contempt under § 268 of the Judicial Code, so as 
to give a choice between prosecution before a jury and 
prosecution before a judge. But the offense of “mis- 
behavior” in the “presence” of the court does not have 
the sweep of “corruptly” obstructing or conspiring to 
obstruct “the due administration of justice.” Congress 
restricted the class of offenses for which one may be tried 
without a jury. In the present case as in prosecutions 
for contempt for willful violations of injunctions . . 

each act “so far as it was a contempt, was punishable as 
such” and therefore “must be judged by itself.” As we 
have said, once the “misbehavior” occurs in the “presence” 
of the court, the crime is complete. It is conceded that 
but for the misrepresentations made to the court there 
would have been no “misbehavior” in its “presence” within 
the meaning of § 268 of the Judicial Code. And it is 
not claimed that there were any misrepresentations made 
to the court within three years of the filing of the informa 
tion; or if May 29, 1939, the date when the court directed 
the inquiry, be deemed the important one . . . there is no 
contention that any such misrepresentations were made 
within three years of that time. It is not fraud on the 
court which § 268 makes punishable as a contempt, unless 


that fraud is “misbehavior” in the “presence” of the court 
or “so near thereto as to obstruct the administration ol 
justice.” And, if the latter requirements are not met, the 
fact that the fraud may be “misbehavior” is not suflicient 
Ihe mere continuance of a fraudulent intent after an act 
of “misbehavior” in the “presence” of the court does not 
make that “misbehavior” a continuing offense under § 268. 
The misrepresentations to the court made possible, of 
course, the consummation of this nelarious scheme. But 
each subsequent step in that scheme did not constitute a 
contempt unless, like the misrepresentation itself, it was 
misbehavior” in the “presence” of the court or “so neal 
thereto as to obstruct the administration of justice.”” No 
such showing has been made here and none has been 
attempted. ‘The fact that the scheme was fraudulent and 
corruptly obstructed the administration of justice does 
not enlarge the limited power to punish for contempt. 
It merely means that if petitioners can be punished, it must 
be through the ordinary channels of criminal prosecutions 
under the Criminal Code. We are forced to conclude 
that any contempt committed occurred not later than 
February |, 1936, when the court ordered the distribution 
of the impounded funds. It was therefore barred by the 


statute of limitations. 


Mr. Justice JACKson dissented, taking the view that 


the conduct of the petitioners was “misbehavior” in 
the “presence” of the court. He also took the position 
that the contempt and fraud did not cease so long 
as the money was being disbursed in reliance on it and 


by virtue of its concealment. 


Mr. Justice FRANKFURTER agreed with Mr. Justice 


JACKSON as to the conduct constituting a contempt 
under §268 of the Judicial Code. He concluded, how- 
ever, that prosecution was barred by § 1044 of the 


Revised Statutes. 


Mr. Justice Murpny took no part in the decision 


The case was argued by Mr. John G. Madden for 


Pendergast, by Mr. Ralph M. Russell for O'Malley, by 
Mr. James E. Carroll for McCormack, and by M1 
Herbert W. Wechsler and Mr. William S. Hogsett for 
the United States. 
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Public Utilities—Jurisdiction of Federal Courts to Enjoin 
Unreasonable Rates—Relation of Federal to State 
Regulation 

A federal court, sitting in equity, has jurisdiction to enjoin 
a State Commission from dealing with rates for natural gas in 
interstate commerce, when the State Commission, under state 
law, cannot act retroactively, and the regulation of the sale of 
natural gas in interstate commerce was preempted by Congress 
during the course of the litigation. 

Public Utilities Commission of Ohio v. United Fuel 
Gas Co., 87 L. ed. Adv Ops. 309; 63 Sup. Ct. Rep. 369; 
U.S. Week 4113. (No. 87 
1943.) 


Law decided January 11, 


This case involves rates for natural gas in the City 


of Portsmouth, Ohio. The Portsmouth Gas Co. bought 
eas from the United Fuel Gas Co., a West Virginia 
corporation, which delivered the gas to the Portsmouth 
company by pipeline from outside the State of Ohio 
The Portsmouth Gas Co. then distributed the gas by 
retail to the people of Portsmouth. The City of Ports 


mouth, by ordinance, fixed the rates to be charged by 


the Portsmouth company, but did not attempt to fix 
the charges of the United company 
The 


complained to the Public Utilities Commission of Ohio 


for gas supplied to 


the Portsmouth company Portsmouth company 


that the rates fixed by the ordinance were unreasonable 


and unjust. The Commission sustained the complaint, 


and made a finding that reasonable and just rates 


should be substituted for those prescribed by the ordi 


nance. However, it also found that it could not deter 
mine such rates without knowing whether the rates 
charged to the Portsmouth Gas Co. by the United Fuel 
Gas Co. were reasonable The Commission ruled that 


this latter inquiry was within its jurisdiction, and 


United Fue l Gas Co. for 


1 


isonavd 


entered an order calling on the 


information as to the re¢ ess OL its charges Lo 


the Portsmouth Gas Co 
The United 


Commission to call on it for any information that would 


Fuel Gas Co. conceded the right of the 


reasonableness of the rates to be 


Gas Co.. 


right to inquire into the reasonableness of the charges 


throw light on the 


charged by the Portsmouth but denied the 


made to that company by the United Fuel Gas Co., as 


that was a matter of interstate This objec 


commerce 
tion was overruled by the Commission, which entered 


a second order reasserting its jurisdiction and reafirm 


nited Fuel Gas Co. then filed 
United States District Court for the Southern 


of Ohio to 


ing the first order. The I 


s 


suit in the 


District enjoin the enforcement of the two 
orders. 

While this suit was pending, Congress enacted thx 
Natural Gas Act of 1938, which definitely placed juris 
diction over interstate gas shipments in the National 
Government. Ultimately a three-judge court entered 
a decree enjoining the Commission from enforcing the 
two orders, and the Commission appealed to the Su 
preme Court of the United States 

[he Supreme Court stood five to three on the appeal. 
[he majority opinion was delivered by Mr. Justice 


FRANKFURTER. The opinion distinguishes between two 
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things: first, the authority of the State Commission 


under Sec. 614-46 of the Ohio regulatory act, to substi 


tute reasonable rates in lieu of unreasonable rates fixed 


by ordinance: as to these the action will be retroactive: 


and second, the authority of the Commission, under Secs 
614-21 and 614-23, to “fix and determine the just a 


reasonable charge to be thereafter charged 


and order the same substituted therefor’: as to these tl 


opinion Says: 


There is no basis in the statute for concluding that 


Commission’s orders can be retroactive to the date wl 


the Commission’s inquiry into the rates was begun; on 
] 


contrary, the explicit language of the statute preclud 


such a construction. 


On the former section (614-46 the opinion Says 
It is clear that under this section of the statute the 
Commission can establish just and reasonable rates in 
lieu of those fixed by the ordinance, and can make 
order effective retroactively by ordering refunds of charges 
in excess of the substituted rates The Commission 
undoubtedly has power, therefore, to blish a just and 
reasonable rate, retroactive to February 24, 1932, for 


sold by the Portsmouth Gas Company to the people of th 
community 





But whether the Commission has ir power 1 
respect to rates for gas sold by United to the Portsmout 
Gas Company—and that is the controlling inquiry here 


is an entirely separate question. Section 614-46 is 


applicable because the rates to be established would n 


be in lieu of rates fixed by ordinance 


The opinion introduces the discussion as to the dif 


fering provisions of the state statute by some general 
observations: 
Unfortunately we are not aided b finding of tl 
lower court on this question ol state Since the dis 
trict court was composed of three Ohio judges, they ma 


perhaps have taken Ohio law on this point so much for 
granted ‘ not to require Statement Under ordinary cu 
cumstances we would prefer to | others the task 
of formulating local law But this case has already been 
too long in the federal courts, and we do not chink it 
comports with the public interest to remit the controvers\ 
for explicit findings by the district court as to the powel! 
of the Ohio Commission to fix rates retroactively. Th 
situation here is quite different from R 1 Comm'n 

Pullman Co., 312 U. S. 496. Where the disposition of 

doubtful question of local law might terminate the enti 
controversy and thus make it unnecessary to decide 

substantial constitutional question, considerations of equit 
justify a rule of abstention. But wher is here, no stat 


court ruling on local law could settle the federal questions 


that necessarily remain, and where s here, the litigatior 
has already been in the federal courts an inordinately long 
time, considerations of equity require that the litigation be 


brought to an end as quickly as possil 


he opinion sums this up by saying 


... We can find no provision ol Ohio law which would 


authorize the Commission to enter orders fixing United's 
rates retroactive to any date prior to June 21, 1938, when 
the federal Act became law The case cannot now be 
disposed of on the basis that would have governed had 


it come here in 1935 . It is the case that is here now that 
must be decided, and it must be decided on the basis of 
the circumstances that exist now 

And as to rates effective in the future we agree with 
the district court that the Natural Gas Act of 1938 
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ns. Congress by that Act, the constitutionality and 





which we canvassed last Term . . . preempted the 





ory powers over the transportation and sale of 


il gas in interstate commerce 


: s clear, as the legislative history of the Act amply 
' mstrates, that Congress meant to create a compre 
scheme of regulation which would be comple 


in its operation to that of the states, without any 


ision of functions. The Federal Power Commission 
exercise jurisdiction over matters in interstate and 
n commerce, to the extent defined in the Act, and 


matters would be left to the state regulatory bodies. 


} ress contemplated 


m of the natural g 


i harmonious, dual system of regu 


s industry—federal and state regu 


bodies operating side by side, each active in its own 
ere 
(he judgment of the three-judge court was therefore 
ied 
\ dissenting opinion was filed by Mr. Justice BLAck, 
whom M1 Mr. 


| Murpny agreed. 


Justice Doucias and Justice 


[he minority opinion says: 

\s a result of this decision, delays incident to obtaining 
leral injunction have made wholly futile the diligent 
forts of the State of Ohio to fix reasonable gas rates for 

people of Portsmouth, Ohio. I cannot agree with the 
roestion implied here that this results from any cause 
her than the unwarranted interposition by courts into 


3 business of rate making. 
‘ * > >. 


Ihe federal action halting the Ohio rate making process 
nce 1935 is justified wholly on the ground that the Natural 


1 


Gas Act passed in 1938 bars regulation by Ohio of United's 











es since 1938 while Ohio law is said to bar any regulation 
or to 1938 because no final order has yet been made by 
Public Utility Commission. The Court refuses to hold 
tegorically that Ohio law nullifies this order, asserting 


nstead that Ohio law requires us to interpret the Commis- 
on’s order as not attempting to lead to rate making for 


period 1935-1938 This will doubtless prove some 


irprise to the Commission which made the order in 
juestion in 1935 and which has argued both here and below 
that the Natural Gas Act is irrelevant takes 
ffect subsequent to the period in which it is interested. 
Whether the Court considers that Ohio law bars the Com 


from making a 


because it 


nission valid order, or whether it uses 
ts knowledge of Ohio law to tell the Commission what the 
has attempted, is immaterial—in either case 


on of Ohio law on the Ohioans. But 


Commission 
we press oul concept 
the local law qu 
Ohio. That question is whether 
»y taking full advantage of the 
| jockey the City of Portsmouth and the State 


on has never been squarely decided in 
United can successfully, 
delays of the federal ju- 
licial system 
ff Ohio into such a position that no one can now deter- 
what were rt 


mine sonable rates for the period prior to 


1958 





Furthermore, says Mr. Justice BLACK: 
Even assuming, with the Court, that this delay in the 
judicial process bars the petitioners from the particular 


relief sought under local law, I still think we should hold 


ae res 


that this injunction was improvidently granted. We are 
given as the bases of federal equity jurisdiction these prop- 


ositions: The State order is on its face “plainly invalid”; 


: United will be put to “considerable and irreclaimable 
expense” in complying with it; non-compliance will result 
n heavy penalties or in costly litigation. In my opinion 
none of these separately nor all taken together provide any 


ground for federal jurisdiction. 
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Both majority and minority opinions comment un- 
favorably on the length of this litigation, which began 
in the courts in 1935. 

Sater for 
\. Ritz for the 


Ihe case was argued by Mr. Kenneth L. 
Mr. Harold 


the Commission and by 


Gas Company. 


Federal Statutes—The Bank Robbery Act 


The word “felony” in the Bank Robbery Act does not include 
those acts made felonies by state law. It is limited to those acts 
made felonies by federal statutes. 


Jerome v. U. S., 87 L. ed. Adv. Ops. 
Rep. 483; U. S. Law Week 4156. 
February 1,19453.) 


33; 63 Sup. Ct. 
(No. 325, decided 


Section 2(a) of the Bank Robbery Act provides in 
part as follows: 

. whoever shall enter . . . with intent to commit in such 

bank or building, . . . any felony or larceny, shall be fined 

not more than $5,000 or imprisoned not more than twenty 
years, or both. 

Petitioner, Jerome, was indicted under that section 
for entering a national bank in Vermont with intent to 
utter a forged note and thereby to defraud the bank. 
He was convicted after a trial by jury and sentenced to 
imprisonment for a year and a day. The utterance of 
a forged note was a felony under the laws of Vermont, 
but not under any federal statute. The Circuit Court of 
Appeals affirmed the conviction by a divided vote, 
holding that “felony” as used in § 2 (a) includes offenses 
felonies under state laws. Certiorari 


which are was 


granted and the decision of the Circuit Court ofAppeals 

was reversed. The opinion of the Court was delivered 

by Mr. Justice Doucias. He reviews the history of the 
statute and says: 

We disagree with the Circuit Court of Appeals. We do 

not think that “felony” 


as used in § 2(a) incorporates 


state law... . But we must generally assume, in the absence 
of a plain indication to the contrary, that Congress when it 
enacts a statute is not making the application of the federal 
act dependent on state law. That assumption is based on 
the fact that the application of federal legislation is nation 
. and at times on the fact that the federal program 
would be impaired if state law were to control. . .. When 
it comes to federal criminal laws such as the present one, 


wide .. 


there is a consideration in addition to the desirability of 
uniformity in application which supports the general prin 
ciple. Since there is no common law offense against the 
United States the administration of criminal justice 
under our federal system has rested with the states, except 
as criminal offenses have been explicitly prescribed by Con 
We should be mindful of that tradition in deter- 
mining the scope of federal statutes defining offenses which 


gress. 


duplicate or build upon state law. In that connection it 

should be noted that the double jeopardy provision of the 

Fifth Amendment does not stand as a bar to federal pros- 

ecution though a state conviction based on the same acts 

has already been obtained. 

Taking up the legislative history of this and other acts 
in pert materia, Mr. Justice DOuGLAs says: 

It is difficult to conclude in the face of this history 
that Congress having rejected in 1934 an 
vision making state felonies federal offenses reversed itself 
in 1937 and through the phrase “any felony or larceny” 
adopted the penal provisions of forty-eight states with 
respect to acts committed in national or insured banks, It 


express pro 
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Fraud—Informer’s Action under Statute 
to Recover Damages for Defrauding the 
United States 
Under Sections 5438 and 3490-3493 of the Revised Statutes, 
informers may recover damages as therein provided in suits 
brought by them against defendants for defrauding the United 


States, notwithstanding that the defendants have been indicted 
l 


and fined for the same fraudulent transactions on pleas of nolo 
contendere. 

United States ex 
Adv. Ops. 374; 


1141. (No. 173, decided January 18, 194 


This opinion deals with the validit ol 


Hess et 87 L. ed 
Week 


rel Marcus 


65 Sup. Ct. Rep 379; U. S. Law 


judgements 
fam actions brought by informers und 
They 


whoever commits any of th 


obtained in qui 
§ 5438 and §§ 3490-3493 of the Revised Statutes 


provide in substance that 


defined acts to defraud the government shall be punis} 
U nd 


whoever! 


able by fine and imprisonment unde 5438. 


the remaining sections it 1S provided that 


s anv of the prohibited acts shall forfeit 


pay to the United States $2,000 plus double the 


and 


comin 
amoun! 


of damages sustained together with costs. It is furthe 


dat mages may be 


provided that suit for forfeiture am 
instituted by “any” person in behalf of covernment 


l 


half of the amount of the recovery is 


and in that cas 


payable to the person instituting th suit while the 
other half goes to the government 
In No. 173, judgment for $315,000 was rendered 
] £ 


against the defendants of which $203,000 was for double 
damages and $112,000 was awarded as the aggregate ol 
$2,000 for each ol 


56 violations of § 5438 The charge 


on which the conviction rested was fraud through collu 
SI1V¢ bidding on PWA projects. 
\ppeals, though agree ing that the government had been 


held 


5458 


; 


The Circuit Court ol 


defrauded, that the particular fraud was not 


reached by §& and accordingly it reversed the 


judgment. On certiorari this was 1 rsed by the 


Supreme Court in an opinion by Mr. Justice BLAck 
Ihe opinion first considers whether § 5438 extends 
to this form of fraud in view of the fact that the 


defendants’ wrongful acts were specifically directed 
] 


at local municipalities and school districts in Pennsy] 
vania which were proceeding with projects in conjunc 
Federal Public Works \dmunistratol 


instituted under contracts made with 


tion with the 
The projects wer 
local governmental units, but upon which competitive 
quired by the PWA hich furnished 
After 
facts showing the relation of federal 


iched 


bidding was ri 


a large portion of the money for the construction 


a recital of the 


moneys to thi projects, the conclusion is 1 that 


the wrongtul acts of the defendants are within the 


frauds condemned by the statute 


rhe next question considered is whether the in 


formers are entitled to recover under the facts in this 


case It appeared that prior to the bringing of this 


action the defendants had been indicted for d« frauding 


the government and had been fined $54,000 on a plea 


ot nolo yntendere 


I he government and the defendants 


contended that the informers obtained their information 


not by their own investigation but from the previous 
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ictment. The informers denied this, however, and 
rted that they spent money in an investigation of 

own and claimed that they presented more 
nce than the government had discovered. Holding 
the informers here are entitled to recovery Mr. 


ice BLACK says 


Even if, as the government suggests, the petitioners have 
tributed nothing to the discovery of this crime, they 
e contributed ! to accomplishing one of the pur 
ses for which the Act was passed. Their suit results in a 
recovery to the yvernment of $150,000, three times 
nuch as the fines imposed in the criminal proceedings; 
d this recovery was obtained at the risk of a consider 
le loss to the petitioner since § 3491 explicitly provides 
it the informe: bear the risk of having to pay the 
ill cost of the litigation 
Neither the langu f the statute nor its history lends 
upport to the cont made by respondents and the 
»vernment Suits 1 be brought and carried on by any 
rson,”’ says the A¢ nd there are no words of exception 
qualification sucl s we are asked to find. The Senate 
ponsor of the bill explicitls po nted out that he was not 
ring a plan ylely at rewarding the conspirator 
ho betrays his fello but that even a district attorney, 


ho would presu g 


iin all knowledge of a fraud from 


s official positiol t sue as the informer: 

[he bill offers, in short, a reward to the informer who 
comes into court al etrays his co-conspirator, if he be 
such; but it is not confined to that class. Even the district 
ittorney, who is re¢ d to be vigilant in the prosecution 
f such cases, may so the informer, and entitle himself 
to one half the fo ire under the qui tam clause, and 
o one half of the double damages which may be recovered 
gainst the persons committing the act 

rhe government presses upon us strong arguments of 
policy against the ry plan, but the entire force of 
these consideration directed solely at what the govern 
ment thinks Cong should have done rather than at 
what it did. It is said that effective law enforcement re 
quires that control of litigation be left to the Attorney 
General; that divided control is against the public interest; 
that the Attorney General might believe that war interests 
would be injured by filing suits such as this; that permis 
sion to outsiders t sue might bring unseemly races for 
the opportunity I rofiting from the governments in 
vestigations; and finally that conditions have changed since 
the Act was passed in 1863. But the trouble with these 
arguments is that they are addressed to the wrong forum. 


Conditions ma\ hanged, but the statute has not. 


Furthermore, one of the chief purposes of the Act, which 
was itself first pas n war time, was to stimulate action 
to protect the government against war frauds. To that end 
prosecuting attorneys were enjoined to be diligent in en 
forcement of the Act’s provisions and large rewards were 
actions by private parties should the 


he suits 


offered to stimulate 
prosecuting officers be tardy in bringing t 

The very fact that Congress passed this statute shows that 
it concluded that other considerations of policy outweighed 
those now emphasized by the government; for most of the 
arguments made here militate against any informer action 


at all. Had the government filed a suit prior to that insti- 


tuted by these petitioners, a different question would be 
presented Under the circumstances here, we could 
not, without materially detracting from its clear scope, de 


cline to recognize the petitioner's right to sue under the 
Act. 
Next considered was the contention that the present 
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action should be barred under the double jeopardy 
clause of the Fifth Amendment because of the fact that 
the defendants had been previously indicted and fined 
for defrauding the government in the same transaction. 
Chis contention however is rejected under the view of 
the double jeopardy clause taken in Helvering v. 
Mitchell, 303 U. S. 391. The Court concludes that the 
recovery in the informers’ action is remedial and civil 
rather than criminal in character. 

Mr. Justice FRANKFURTER concurred but placed his 
decision on other grounds so far as the question of 
double jeopardy was involved. 

Mr. Justice JACKsoNn delivered a dissenting opinion 
in which he urged strongly that although the statut 
literally says what the majority opinion renders it to 
say, the case nevertheless is one as to which the statute 
ought not to be narrowly construed. In particular, 
he emphasizes that the statute ought not to be con- 
strued to permit a windfall to informers or “to enrich 
a mere busybody who copies a government's indictment 
as his own complaint and who brings to light no 
frauds not already disclosed and no injury to the 
rreasury not already in process of vindication.” 

United States ex rel Ostrager v. New Orleans Chapter, 
etc., No. 236, involved a similar action under the sam« 
statutes. There the Court of Appeals had affirmed a 
dismissal of the complaint on the ground that no claim 
against the United States was involved because it was not 
a party to the contract. This judgment was reversed 
on the authority of the Hess case, No. 173, with Mr. 
Justice FRANKFURTER concurring as to double jeopardy 
on the grounds set forth in his opinion in No. 173 and 
Mr. Justice JACKSON dissenting for reasons set forth 
in his opinion in the same case. 

Mr. Justice Murpuy took no part in the decision of 
either of these cases. 

rhe case was argued by Mr. William Stanley and 
Mr. Charles J]. Margiotti for U. S. ex rel Marcus et al, 
and by Mr. William H. Eckert and Mr. Eugene B. 
Strassburger for Hess, et al; and leave granted by the 
United States to file a supplemental brief as amicus 


curlac. 


Federal Statutes—The Jones Act—The Merchant 
Marine Act—Right of Mariner to Recover from his Em- 
ployer for Injuries Suffered in his Employment While 

Not at Sea 


A seaman injured on shore while in service on his vessel is 
entitled to recover for his injuries, in a suit brought against 
his employer under the Jones Act. 


O’Donnell v. Great Lakes Dredge and Dock Co., 87 
L.. ed. Adv. Ops. 456; 63 Sup. Ct. Rep. 488; U. S. Law 
Week 4171. (No. 320, decided February 1, 1943.) 

Petitioner, O'Donnell, was employed as a deck hand 
on a vessel operating between Indiana and Illinois on 
the navigable waters of Lake Michigan. While het 
cargo of sand was being discharged through a conduit 
from the hatch to a land pipe, the deck hand was 
directed to go ashore and assist in repairing a gasket 
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which connected the conduit and pipe. While so en- 
gaged he was injured through the alleged negligence of 
a fellow employee. 

The district court dismissed the claim for damages 
The Court of 


Appeals for the Seventh Circuit modified the judgment 


and granted merely an award for wages 


by allowing an additional award for maintenance and 
cure, but held that no recovery could be had under the 
Jones Act for injury to a seaman not occurring on 
navigable waters. Certiorari was granted and the judg 
ment reversed. The opinion of the Court was delivered 
by the Cuier Justice. He stated that the question for 
decision was “whether a seaman injured on shore while 
in the service of his vessel is entitled to recover for his 
injuries in a suit brought against his employer under 
the Jones Act.” 
Che Jones Act, so far as relevant, provides: 


Any seaman who shall suffer personal injury in the course 


f his employment may, at his election, maintain an action 
for damages at law, with the right of trial by jury, and in 
such action all statutes of the United States modifying or 
extending the common law right or remedy in cases of per- 


sonal injury to railway employees shall apply. . 


The Curr Justice points out that the Act made 


applicable to seamen in the course of their employment 


the provisions of the Federal Employers’ Liability Act, 
which gives to railroad employees a right of recovery 
for injuries resulting from the negligence of their em 
ployers, agents or employees. Cases construing the Act 
were examined and discussed and the conclusion was 
reached that ‘the Act allows the recovery sought unless 
the Constitution forbids it.”” As to the constitutional 
question, the Cuter JUSTICE says: 


The constitutional authority of Congress to provide such 
a remedy for seamen derives from its authority to regulate 
commerce, . . . and its power to make laws which shall 
be necessary and proper to carry into execution powers 
vested by the Constitution in the government or any de- 
partment of it, Article I, § 8, cl. 18, including the judicial 
power which, by Article III, § 2, extends “to all Cases of 
admiralty and maritime Jurisdiction.” By § 9 of the Ju- 
diciary Act of 1789, 1 Stat. 76, 28 U.S. C. § 371 (Third), 
Congress conferred on the district courts “exclusive original 
cognizance of all civil causes of admiralty and maritime 
jurisdiction saving to suitors, in all cases, the right 
of a common law remedy where the common law is com- 
petent to give it By the grant of admiralty and mari- 

time jurisdiction in the Judiciary Article, and § 9 of the 

Judiciary Act, the national government took over the tra- 

ditional body of rules, precepts and practices known to 

lawyers and legislators as the maritime law, so far as the 
courts invested with admiralty jurisdiction should accept 
and apply them. 

The Curer Justice referred to the recognized princi- 
ple that “the jurisdiction in admiralty in cases of tort 
or collision is in general limited to events occurring in 
navigable waters.” The cases applicable to that princi- 
ple are cited and discussed and it is said: 

But it cannot be supposed that the framers of the Con- 
stitution contemplated that the maritime law should for- 

. or that Congress 
could never change the status under the maritime law of 
seamen, who are peculiarly the wards of admiralty, or was 


ever remain unaltered by legislation, 
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powerless to enlarge or modify any remedy afforded to 
them within the scope of the admiralty jurisdiction. 
* * * 

From the beginning this Court has sustained legislative 
changes of the maritime law within those limits. 
Recognizing that the maritime law has not in general 

allowed recovery for personal injury occurring on land 
the CHIEF JUSTICE points out the exceptions to that 
rule. He says: 
. .. But there is an important exception to this generaliza 
tion in the case of maintenance and cure. From its dawn 
the maritime law has recognized the seaman’s right to 
maintenance and cure for injuries suffered in the cours 
of his service to his vessel, whether occurring on sea or on 
land. 
* . * 

Some of the grounds for recovery of maintenance and 
cure would, in modern terminology, be classified as torts 
But the seaman’s right was firmly established in the mai 
time law long before recognition of the distinction betweer 
tort and contract. In its origin maintenance and cure 
must be taken as an incident to the status of the seaman in 
the employment of his ship. 


The right of recovery in the Jones Act is given to th 


g 
seaman as such, and, as in the case of maintenance and 
cure, the admiralty jurisdiction over the suit depends not 
on the place where the injury is inflicted but on the nature 
of the service and its relationship to the operation of the 
vessel plying in navigable waters 

It follows that the Jones Act, in extending a right of re 
covery to the seaman injured while in the service of his 
vessel by negligence, has done no more than supplement 
the remedy of maintenance and cure for injuries suffered 
by the seaman, whether on land or sea, by giving to hin 
the indemnity which the maritime law afforded to a sea 
man injured in consequence of the unseaworthiness of the 
vessel or its tackle... . 

Since the subject matter, the seaman’s right to compen 
sation for injuries received in the course of his employ 
ment, is one traditionally cognizable in admiralty, the Jones 
Act, by enlarging the remedy, did not go beyond modifica 
tion of substantive rules of the maritime law well within 
the scope of the admiralty jurisdiction whether the vessel 
plying navigable waters, be engaged in interstate com- 
merce or not, 


The case was argued by Mr. Walter F. Dodd for 
O'Donnell and by Mr. Ezra L. D’Isa for the Dredge 


Company. 


Federal Statutes—Evidence—Scope of Statute Making 
Records Admissible, if Made in the Regular 
Course of Business 
The Act of June 20, 1936, provides in broad terms that 
records made in the regular course of business are admissible in 
evidence in proceedings in the courts of the United States. This 
statute does not, however, make admissible in evidence in a suit 
for damages for negligent injury or death, an accident report 
made by an employee of a railroad with respect to a grade crossing 
accident out of which the cause of action arose. A report of 
that character is not made in the regular course of business within 

the meaning of the Act. 


Trustees for N. Y.,.N.H.& H.R. R. Co. v. Hoffman, 
87 L. ed. Adv. Ops. 427; 63 Sup. Ct. Rep. 477; U. S. Law 
Week 4157. (No. 300, decided February 1, 1943). 

This case arose out of a grade crossing accident 
in Massachusetts. Suit was brought on several causes 
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action in a federal district court in New York on 
ounds of diverse citizenship. The questions of 
xligence submitted to the jury were failure to ring a 
ll], to blow a whistle, and to have a light burning at 
front of the train. The plaintiff had a verdict on 
hich judgment was entered, and the Circuit Court of 
\ppeals afirmed. 

On certiorari the judgment was affirmed by the 
Supreme Court in an opinion by Mr. Justice DouGLas. 
\n important question was the admissibility of a state- 

nt made by the engineer (who had died meanwhile) 

in interview with an assistant superintendent of the 
ilroad and with a representative of the Massachusetts 
ublic Utilities Commission. The statement was offered 

evidence under an Act of Congress of June 20, 1936, 
9 Stat. 1561, 28 U.S.C. § 695. The railroad offered to 

ow (in the language of the Act) that the statement 
as signed in the regular course of business, it being 

regular course of such business to make such a state 
ent. The plaintiff's objection to the introduction of 
1e statement was sustained. 

Ihe Court holds that the statement is not “made 
n the regular course of business” within the meaning of 
he Act. The scope of the Act, in relation to an accident 

port of the character here involved, is thus described 

Mr. Justice Douctas: 

.. It is not a record made for the systematic conduct of 


the business as a business. An accident report may affect 


that business in the sense that it affords information on 
which the management 


of entries made systematically or as a matter of routine to 


may act. It is not, however, typical 


record events of occurrences, to reflect transactions with 
others, or to provide internal controls. The conduct of a 
business commonly entails the payment of tort claims in- 
3ut the fact that 


1 company makes a business out of recording its employees’ 


curred by the negligence of its employees 


versions of their accidents does not put those statements in 
the class of records made “in the regular course” of the 
business within the meaning of the Act. If it did, then any 
law office in the land could follow the same course, since 
business as defined in the Act includes the professions. We 
would then have a real perversion of a rule designed to fa- 
cilitate admission of records which experience has shown 
to be quite trustworthy. Any business by installing a regular 
system for recording and preserving its version of accidents 
for which it was potentially liable could qualify those re- 
ports under the Act The result would be that the Act 
would cover any system of recording events or occurrences 
provided it was “regular” and though it had little or noth- 
ing to do with the management or operation of the business 
as such. Preparation of cases for trial by virtue of being a 
“business” or incidental thereto would obtain the benefits 
of this liberalized version of the early shop book rule. The 
probability of trustworthiness of records because they were 
routine reflections of the day to day operations of a busi- 
ness would be forgotten as the basis of the rule .. .. Regu 
larity of preparation would become the test rather than the 
character of the records and their earmarks of reliability 

. acquired from their source and origin and the nature 
of their compilation. We cannot so completely empty the 
words of the Act of their historic meaning. If the Act is to 
be extended to apply not only to a “regular course” of a 
business but also to any “regular course” of conduct which 
may have some relationship to business, Congress, not this 
Court must extend it. Such a major change which opens wide 
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the door to avoidance of cross-examination should not be 
left to implication. Nor is it any answer to say that Congress 
has provided in the Act that the various circumstances of 
the making of the record should affect its weight not its 
admissibility. That provision comes into play only in case 
the other requirements of the Act are met. 

In short, it is manifest that in this case those reports are 
not for the systematic conduct of the enterprise as a rail- 
road business. Unlike payrolls, accounts receivable, ac- 
counts payable, bills of lading and the like these reports 
are calculated for use essentially in the court, not in the 
business. Their primary utility is in litigating, not in rail- 

roading. 

Another question considered in the opinion related 
to the burden of proving contributory negligence in 
relation to Rule 8 (c) of the Rules of Civil Procedure. 
As to this, the opinion states: 

Respondent contends in the first place that the charge 
was correct because of the fact that Rule 8(c) of the Rules 
of Civil Procedure makes contributory negligence an afhrm- 
ative defense. We do not agree. Rule 8 (c) covers only 
the manner of pleading. The question of the burden of 
establishing contributory negligence is a question of local 
law which federal courts in diversity of citizenship cases 
(Erie R. Co. v. Tompkins, 304 U. S. 64) must apply. 
The case was argued by Mr. Bruce A. Campbell for 

the Railroad Association and by Mr. William C. Wines 
and Mr. Alvin E. Stein for the Brotherhood. 


Federal Employers’ Liability Act—Amendment of 1939 
Abolishing Doctrine of the Assumption of Risk 
of Negligence on Part of Employer 


The Amendment of 1939 to the Federal Employers’ Liability 
Act abolishes the defense of assumption of risk in all cases where 
injury to or death of an employee results in whole or in part 
from the negligence of any officer, agent or employee of the 
employer. 


Tiller v. Atlantic Coast Line R. R. Co., 87 L. ed. Adv. 
Ops. 446; 63 Sup. Ct. Rep. 444; U. S. Law Week 4166. 
(No. 296, decided February 1, 1943). 

This case involves a question as to the liability of 
a railroad engaged in Interstate Commerce for the 
death of an employee under the Federal Employers’ 
Liability Act, as amended in 1939. 

It was the deceased’s duty to inspect seals on cars in 
a railroad yard. He had held the position for some time, 
was familiar with the yard, with the method of opera- 
tion and knew that employees had been instructed by 
the railroad to watch out for the movement of trains, 
in the particular situation, as no other employee was 
required to watch out for them and no lights were 
used at night on the head end of back-up movements 
except when an employee was placed at the end with a 
lantern to protect a road crossing. The deceased at the 
time of the accident was standing between two tracks 
which allowed him three feet seven and a half inches 
of standing room when trains were moving on both 
sides. He, using a flash light, was inspecting seals on 
a slowly moving train on one track when he was sud- 
denly hit by the rear car of a train backing in the 
opposite direction on the other track. The complaint 
charged negligent operation of the car which struck 
the deceased and a failure to provide a reasonably safe 
place to work. The railroad denied negligence, pleaded 
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contributory negligence and set up that the deceased had 


assumed all the risks normally and necessarily incident 
to his employment. The railroad moved for a directed 


verdict on the grounds | was no eviden 


negligence; and that the cause of 


of actionable 


death was conjectural. The District Court granted the 


for the defendant which 


motion and entered judgment 


the Circuit Court of Appeals affirmed 


interpreting the 
onclusion 


[his 


ised had assumed 


decision of the District Court as resting on a ¢ 


that the evidence showed no negligence result 
was based on a holding that the dec 
the risk of his position and therefore the railroad owed 
On 


Court in an 


this was reversed by the 


by Mr 


1939 to the 


him no duty certiorari 


opinion BLACK 


\n amendment adopted in 


Supreme Justice 
| mployers’ 
shall 


é mploym« nt in 


Liability not be 
he ld 


any 


Act provides that an “emplove 
I 


to have assumed the risks of his 


case where such injury or death resulted in whole 


v lig officers 


or in part from the negligence of any of the 


agents, or ¢ mploye es of such carrie} 


The circuit court distinguished between assumption 


of risk as a defense by employers against the consequence 
ind assumption of risk as negat 


all. It 
] 


at if an employee was injured 


ol their own negligence, 


ing any conclusion that negligence existed at 


] t} 


reasoned, for example 


by a defective tool careless] led by the employer 
would bar a defense by the railroad 


the amendment 


that the employee had issumed the risk 


of the defective 
i workman 
of his work 


de fe rs¢ 


tool. On the other hand, it reasoned that if 


course is in the 


be injured in the ordinary 


switching operation here, the yf assumption of 


risk might still be relied upon to show that the railroad 


owed no duty to protect him from an accustomed 


danger 
Phe Supreme Court found it unnecessary to considet 


whether there is any merit onceptual distin 


risk as 
that the 


tion between aspects of the 


bi adi on the 


issumption ol 


illustrated. It eround 


TORS 


amendment obliterates the defens As to this Mi 
Justice BLACK says 

We find it unnecessarv to consider whether there is 

any merit in such a conceptual distinction between aspects 

of assumption of risk wl h seem fur mally so identical 

and hence we need not pause over t cases cited by th 


court below, all decided befor | 389 amendmen 

which treat assumption of risk sometimes as a defense t 
negligence, sometimes as the equivalent of non-negligen« 

We hold that every ves rf the ctrine of assumption 
of risk was obliterated fror the I 1939 amend 
ment, and that Congress, by abolishing the defense of as 
sumption of risk in that statute, did not mean to leave 


open the identical defense for the master by changing its 
As this Court said in 


margin between negligence and 


name to “non negligence lacing 


the hazy ssumption of 
Safetv Appliance Act of 


iken, the servant's ri 


involved in the 1893 


risk as 
“Unless great care be t chts will be 


sacrificed by simply charging him with 


assumption ol 
the risk under another name and no such result can be 
permitted here. 

Then follows a review of the history of the doctrine 


of assumption of risk; particularly with respect to its 
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relation to the 


widening scope ol 


ployers’ Liability Act. After a review of tl efinemet 
and distinctions that have grown up, Mr. Justice BLAck 
describes the purposes and effects ol t! in nament 
1959 as follows 
If this were not sufficiently clear fi 
the amendment, any doubt would be « pated b 
legislative histor, Phe 1939 bill was intu ( S 
Neely and \ supported at the hear 
labor unions It was accepted both 
railroads that the bill would utterly and « ) bo 
the detense of assumption of risk po ol 
Senate Judiciary Committee struck { yasic 1 
idvanced by common law courts for th nce 
doctrine declared it unsuited to pl sen i CLIVILIES 
described them as out of harmony 
principles which should govern dl ! tio! I 
ployer-employ responsibilities. The b described 
the report, was clearly aimed at mah princy 
COMpParallve negligence the euid n l { de mn 
accident cases Th idoption Ol ! »p 
ment will, in cases in which no reco 
establish thy principle of comparat 
permits the jut 0 weigh the fau ) injured e1 
ployee al d compare It \ ith the 1 ! lO 
na itl ul eht , I ( comp I , 
concerned 
The purpose of the Act is made 
%~ the House bill which was re yeu 
committee in tavor of the Senate bill no 
lay Ih House bill was intended >] some p 
of the doctrii of assumption of risk ! rving 
defense except where said emplovee h 
l 
notice of any negligently maintained cond nm or practice 
Ihe bill, unlike the Senate bill R presentatiy 
reporting it explained, left untouche ! l Toled 
ot. Zz W. RA {ilen, 276 U.S. 165 namely, that in 
the absence ol Pp cial custom or ul cu S 
man ) run over by a switchin ment canno 
recovel lt the Aller ypu I cou! 
belo in { I int cas | rik il 5 
House vil h tl chielt railro pearin 
elore he Senat committee cor ( 1 ake ! 
change in the existing law, was rejectec { ( lr} 
| cast is specihu ill and caustic cus ( t 
Senate hearing id e Senate bil ! med at 
nding its rul 
The doc ) ssumption of risl DO 
n toto nd still remain in partial ex s the « 
d¢ ww sue SUS The th or that s ) ¢ 
barred from recovery for injury resultn ) his iste! 
negligence which legislatures hay sou ! [ n 
ill its Various ms OL contributory ne ( t LON 
ervant rule ind assur ption of risk contrar 
to th will of Congress be allowed 1 cence inde) 
in ther b n the common law | I) Act ol 
1908 and tl i ndment of 1939 abolis post-P 
I defenses and authorize con pariso I ligence 
instead ol barring the employes from cove! eK 
ol contributory negligence They | 1o1 pl tical 
purposes only the question of \ hetl carrier was 
negligent and whether that negligence the 


proximate 
I 


ause of the injury 


{ 

In this situation the emplo ers ) t s to be 
determined under the general rule whicl f s negligence 
is the lack of due care under the cir« neces: or the 
failure to do what a reasonable nd pr ent man would 
ordinarily have done under the circu inceé of the 
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situation; or doing what such a person under the existing 
ircumstances would not have done. A fair generalization 
f the rule is given in the Senate Committee report on 
1939 amendment: “In justice, the master ought to 
held liable for injuries attributable to conditions under 
iis control when they are not such as a reasonable man 
yught to maintain in the circumstances. Of course in any 
ise the standard of care must be commensurate to the 
langers of the business 
Mr. Justice 
inion in which he expresses concern over the am- 


FRANKFURTER delivered a concurring 


iguity latent in the term “assumption of risk” as it 
is developed in our law, meaning on the one hand a 
tuation in which, although an employer may have 
iolated a duty of care owed to his employee, he may 
cape liability if the employee by accepting or continu- 

in the employment with notice of such negligence 
ssumes the risk, and meaning in another situation a 
izard to the employee which no amount of care on the 
ut of the employer can avoid. After a discussion 

the Employers’ Liability Act as construed prior to 
939 amendment, Mr. Justice FRANKFURTER describes 
the effect of the amendment as follows: 

“Assumption of risk” as a defense where there is 
negligence has been written out of the Act. But “assump- 
tion of risk,” in the sense that the employer is not liable 
for those risks which it could not avoid in the observance 
of its duty of care, has not been written out of the law. 

“assumption of risk” 
is a hazardous legal tool. As a means of instructing a jury, 
t is bound to create confusion. It should therefore be dis- 
carded. But until Congress chooses to abandon the concept 
of negligence, upon which the Act now rests, in favor 
of a system of workmen's compensation not dependent 
upon negligence, the courts cannot discard the principle 
“assumption 
of risk,” namely, that a carrier is not liable unless it was 


Because of its ambiguity the phrase 


expressed in one of its senses, by the phrase 


negligent. 

The case was argued by Mr. J. Vaughan Gary for 
liller and by Mr. Collins Denny, Jr. and Mr. Thomas 
\W. Davis for the Railroad Company. 


Federal Boiler Inspection Act—Relation to Employers’ 
Liability 

Under the Boiler Inspection Act it is negligence on the part 
of a railroad company to leave the top of a locomotive tender 
overed with ice so that a brakeman slips and is injured, notwith- 
standing that a particular act of negligence alleged (that the 
tender leaked) was negatived by the jury in response to a special 
interrogatory. 


Norvel H. Lilly Grand Trunk Western Railroad 
Company, 87 L. ed. Adv. Ops. 323; 63 Sup. Ct. Rep. 347; 
U.S. Law Week 4111. (No. 124, decided January 11, 
943.) 


Che plaintiff Lilly, a brakeman on one of the defend- 
int’s trains, while preparing to fill the water tank of 
the locomotive, slipped on an icy place on top of the 
tender and fell from the tender, sustaining serious 
njuries. The train was operating in interstate com- 
nerce. Lilly sued the railroad company in a state court 
‘f Illinois under two federal statutes, the Federal Em- 
loyers’ Liability Act and the Boiler Inspection Act, and 
a jury brought in a verdict in his favor for $32,500. Judg- 
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ment was entered on the verdict, but on appeal the 
appellate court for the first district reversed, and 
directed the trial court to enter judgment for the de- 
fendant railroad company non obstante veredicto. The 
Supreme Court of Illinois refused leave to appeal, but 
the Supreme Court of the United States granted certi- 
orari “because of the important questions presented in 
the interpretation of the above-mentioned federal 
statutes.” 

Mr. Justice Murpny delivered the opinion of the 
Court. 

The jury had found, upon special interrogatory, that 
the locomotive tender did not leak. This says the 
Justice, leaves two questions: first, could the jury never- 
theless find that the Boiler Inspection Act was violated 
by the presence of ice on the tender’s top?; second, was 
the jury properly instructed that it might so find? “We 
believe,” says the Justice, “that both questions should be 
affirmatively answered and that the judgment below 
should be reversed.” 

As a preliminary consideration the opinion goes on 
to say: 

. . . Negligence is not the basis for liability under the Act. 

Instead it “imposes upon the carrier an absolute and con- 

tinuing duty to maintain the locomotive, and all parts and 

appurtenances thereof, in proper condition, and safe to 
operate without unnecessary peril to life or limb.” . . . Any 
employee engaged in interstate commerce who is injured 
by reason of a violation of the Act may bring his action 
under the Federal Employers’ Liability Act, charging the 
violation of the Boiler Inspection Act. . . . The Act, like 
the Safety Appliance Act, is to be liberally construed in the 
light of its prime purpose, the protection of employees and 
others by requiring the use of safe equipment. . . . And 
the Interstate Commerce Commission is broadly authorized 
to set the standards of compliance by prescribing “rules 
and regulations by which fitness for service (of locomotives, 
tenders and their appurtenances) shall be determined” 

. . . provided that, it has been said, the Commission finds 

such are required to remove unnecessary peril to life or 

limb. 

The opinion continues: 

The use of a tender, upon whose top an employee must 
go in the course of his duties, which is covered with ice 
seems to us to involve “unnecessary peril to life or limb”— 
enough so as to permit a jury to find that the Boiler Inspec- 
tion Act has been violated. Fortunately, we are not left 
wholly to our own resources in construing the Act in the 
light of its humanitarian purpose. The Interstate Com- 
merce Commission has set the standard here by promul- 
gating a rule (No. 153) that the “Top of tender behind fuel 
space shall be kept clean and means provided to carry off 
waste water.” 

The Court rejects the contention that this rule refers 
only to “mere manner of construction or mechanical 
operation.” An interesting point is that Rule 153 was 
not called to the attention of either judge or jury in the 
trial court. On this the opinion says: 

_.. The failure of petitioner's counsel to call Rule 153 to the 

attention of the trial court should no more deprive peti- 

tioner of its benefits than the failure to plead specifically 
the Federal Employers’ Liability Act foreclosed the applica- 
tion of that Act on appeal to test the correctness of the 
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trial judge’s refusal to charge in Grand Trunk Ry. Co. v. 

Lindsay, 233 U. S. 42, especially when, as here, the rule only 

fortifies a result which we think the jury could probably 

have reached even in the absence of such a rule 

Ihe opinion then takes up the second point, as to 
the instructions to the jury. According to the defendant 
railway company’s argument, which prevailed in the 
appellate court, the case was tried solely on the theory 
that the only violation of the Boiler Inspection Act 
charged was that the tender leaked, and this (the com- 
pany urged) was out of the case, because of the jury’s 
negative answer to the special interrogatory. 

This [says Mr. Justice MurpHy] was not the view of the 
trial judge, and while the record is not as satisfactory as 
we might wish, we agree with him 

It is true that both charges of violation of the Act do 
allege the presence of a leak, and petitioner’s counsel did 
say in his closing argument to the jury: “So, as I say, 
gentlemen, don’t find there was no leak, or you put him 
(petitioner) out of court.” But there is no reason to penal 

ize petitioner for remarks of counsel uttered in an excess 
of zeal, and the full text of the complaint is such that it is 
fair to say that the presence of a leak was vital to only one 
charge of violation of the Act, being merely an incidental 
nonessential allegation of the other. This was the under 
standing of the trial jud; 


re 


upon whom rests primarily the 
function of interpreting the pleadings 


Che opinion, finally, gives a few words to the 1939 
amendment to the Federal Employers’ Liability Act 


(passed after the injury), which completely abolished 


the defense of assumption of risk, holding that it is not 


necessary to consider whether the amendment should 


be given retroactive application. The opinion says: 
Since petitioner's injuries were the result of respondent's 
violation of the Boiler Inspection Act, the partial defense 


of contributory negligence and the bar of assumption of 


risk are not available to respondent under §§ 3 and 4 of 
the Federal Employers’ Liability Act 


existed at the date of the accident 


as those sections 


Mr. Justice FRANKFURTER concurred in the result, 
without filing a special opinion 

The case was argued by Mr. William H. DeParcq 
for the petitioner, Lilly, and by Mr. Harold E. Smith 


for the Railroad Company 


Federal Public Contracts (Walsh-Healey Act)—Scope 
of Coverage of Employees May Be Inquired Into 
by Secretary of Labor 

A corporation had a number of contracts with the Federal 
Government, which were within the Walsh-Healey Act. These 
contracts were to be performed in specified plants. The Secretary 
of Labor, believing that some of the work on the contracts, not 
in compliance with the Act, was being done in other plants of 
the company, applied for a subpoena calling for the payrolls 
of these latter plants. The enforcement of the subpoena is 
sustained by the Supreme Court, as within the administrative 
powers conferred on the Secretary by law. 


Endicott Johnson Corporation Perkins, 87 L. ed 
Adv. Ops. 329; 63 Sup. Ct. Rep. 339; U. S. Law Week 
1106. (No. 142, decided January 11, 1943.) 

In this case Frances Perkins, Secretary of Labor, issued 
a subpoena in administrative proceedings against the 
petitioner corporation under the Walsh-Healey Public 
Contracts Act, calling for the production of payrolls in 
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certain of its plants. ‘The subpoena was not complied 
with, and the Secretary of Labor applied unsuccessfully 
to the District Court for an order of enforcement. On 
appeal the Circuit Court of Appeals, Second Circuit 
reversed the District Court. The Supreme Court grant 
ed certiorari “because of the importance of the questions 
in the enforcement of the Act, and because of probabk 
conflict with a holding of the Circuit Court of Appeals 
for the Sixth Circuit.” 

Mr. Justice JAcKson delivered the opinion of th 
Court. 

The provisions of the Act are stated in the opinion 


as follows: 


The Walsh-Healey Act requires that contracts with the 
Government for the “manufacture or furnishing of materi 
als, supplies, articles, and equipment in any amount 
exceeding $10,000” shall represent and stipulate, inter alia 
for the payment of “not less than the minimum wages as 
determined by the Secretary of Labor” (§ 1 (b)), and that 
“no person employed by the contractor in the manufacture 
or furnishing of the materials, supplies, articles, or equip 
ment used in the performance of the contract shall be 
permitted to work in excess of eight hours in any one day 
or in excess of forty hours in any one week’”’ (§ 1(c) ); but 
provides that the Secretary may allow exemptions from 
the minimum wage provisions, and permit increases in 
the stipulated maximum hours on payment of wages at 
“not less than one and one-half times the basic hourly 
rate received by any employee affected § 6 

The Act provides for liquidated damages for violations 
of required stipulations in the contract (§ 2) ; and, further, 
that “unless the Secretary of Labor otherwise recommends 
no Government contract shall be awarded to the firm o1 


subsidiaries of the firm which he finds to have defaulted in 


its obligation under the Act “until three years have elapsed 
from the date the Secretary of Labor determines such breach 
to have occurred.” (§ 3.) 


Further directions to the Secretary are laid down by 
the Act, and the Secretary is given power to make in 
vestigations and findings, “prosecute any inquiry neces 
sary to his functions,” hold hearings, and issue sub 
poenas, including the subpoena duces tecum. In con 
clusion, the Secretary is directed to make 

“findings of fact after notice and hearing, which findings 
shall be conclusive upon all agencies of the United States 
and if supported by the preponderance of the evidence 
shall be conclusive in any court of the United States; and 
the Secretary of Labor 
hereby authorized, to make such decisions, based upon 


shall have the power, and is 


findings of fact, as are deemed to be necessary to enforce 

the provisions of this Act.” 

Under this authority the Secretary made rulings de 
fining the coverage of the Act. 

The petitioner corporation was awarded several Gov 
ernment contracts for shoes, each in excess of $10,000, 
and each including representations in accordance with 
the Act and the Secretary’s rulings. The shoes were 
to be manufactured in certain specified plants, and as 
to work done in these plants there was no substantia! 
complaint. The Secretary, however, charged violation 
of the Act in other and physically separate plants owned 
and operated by the petitioner, in which parts were 


manufactured for shoes for the Government, as well as 
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private persons. [he petitioner claimed that the 


secretary had no investigatory power with respect to 
ese latter plants. 
Mr. Justice JACKSON said 


The District Court denied the Secretary's motion on the 
idings and accompanying affidavits for an enforcement 
ler, overruled her contention that it was for her to 
cide this issue in the administrative proceeding, and set 

case down for trial on the question of whether the Act 
nd contracts under the circumstances covered the separate 
piants. 

We think that the admitted facts left no doubt that 
inder the statute determination of that issue was pri- 

irily the duty of the Secretary. 

Che Act directs the Secretary to administer its provisions. 
It is not an Act of general applicability to industry. It 
ipplies only to contractors who voluntarily enter into com- 
petition to obtain Government business on terms of which 
hey are fairly forewarned by inclusion in the contract. Its 
purpose is to use the leverage of the Government's im- 
1ense purchasing power to raise labor standards. 

Congress submitted the administration of the Act to 
he judgment of the Secretary of Labor, not to the judg- 
nent of the courts. One of her principal functions is 
he conclusive determination of questions of fact for the 
zuidance of procurement officers in withholding awards 


§ Government contracts to those she finds to be violators 


the date of the breach. 


for three years from 
Che opinion then expresses the view that the inquiry 
istituted by the Secretary as to payrolls was necessary 
{ she was to perform her statutory duty, and that, while 
he might have determined the question of the coverage 
the Act (what employees) on a separate and earlier 
rial, this was a matter of procedure, within her dis- 
retion. 
On the admitted facts of the case the District Court 
had no authority to control her procedure or to condition 
enforcement of her subpoenas upon her first reaching and 
innouncing a decision on some of the issues in her admin- 
istrative proceeding 
Nor was the District Court authorized to decide the 
question of coverage itself. The evidence sought by the 
subpoena was not plainly incompetent or irrelevant to any 
lawful purpose of the Secretary in the discharge of her 
duties under the Act, and it was the duty of the District 
Court to order its production for the Secretary's considera- 
tion. The Secretary may take the same view of the evidence 
that the District Court did, or she may not. The conse- 
quence of the action of the District Court was to disable 
the Secretary from rendering a complete decision on the 
alleged violation as Congress had directed her to do, and 
that decision was stated by the Act to be conclusive as to 
matters of fact for purposes of the award of Government 
contracts. Congress sought to have the procurement officers 
advised by the experience and discretion of the Secretary 
rather than of the District Court. To perform her func- 
tion she must draw inferences and make findings from the 
same conflicting materials that the District Court con- 
sidered in anticipating and foreclosing her conclusions. 
Ihe decision of the Circuit Court of Appeals, sus- 
taining the subpoena, was therefore affirmed. 

Mr. Justice Murpny filed a disssenting opinion of 
ilmost equal length. The first two sentences give his 
OSition. 


Because of the var 
quasi-judicial nature that have been entrusted to admin- 


ed and important responsibilities of a 
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istrative agencies in the regulation of our political and 
economic life, their activities should not be subjected to 
unwarranted and ill-advised intrusions by the judicial 
branch of the Government. Yet, if they are freed of all 
restraint upon inquisitorial activities and are allowed 
uncontrolled discretion in the exercise of the sovereign 
power of government to invade private affairs through the 
use of the subpoena, to the extent required or sought in 
situations like the one before us and other inquiries of 
much broader scope, under the direction of well meaning 
but overzealous officials they may at times become instru 
ments of intolerable oppression and injustice. 


A little further on he says: 


This Court, in recognition of the drastic nature of the 
subpoena power and the possibilities of severe mischief 
inherent in its use, has insisted that it be kept within well 
defined channels. . . . In conditioning enforcement of the 
Secretary's administrative subpoenas upon application 
therefor to a district court, Congress evidently intended to 
keep the instant subpoena power within limits, and clearly 
must have meant for the courts to perform more than a 
routine ministerial function in passing upon such appli 
cations. .. 

If petitioner is not subject to the Act as to the plants in 
question, the Secretary has no right to start proceedings 
or to require the production of records with regard to those 
plants. In other words, there would be no lawful subject 
of inquiry, and under present statutes giving the courts 
jurisdiction to enforce administrative subpoenas, peti 
tioner is entitled to a judicial determination of this issue 
before its privacy is invaded. 

And later Mr. Justice Murpny says: 

Just how much of a showing of statutory coverage should 
be required to satisfy the District Court, and just how far 
it should explore the question are difficult problems, to be 
solved best by a careful balancing of interests and the 
exercise of a sound and informed discretion. If the pro- 
posed examination under the subpoena or the proceeding 
itself would be relatively brief and of a limited scope, any 
doubt should ordinarily be resolved in favor of the agency's 
power. If it promises to be protracted and burdensome to 
the party, a more searching inquiry is indicated. .. . 

The mere fact that petitioner voluntarily contracted with 
reference to some plants does not necessarily mean that the 
Secretary is free to investigate petitioner’s entire business 
without let or hindrance. That depends upon whether or 
not the Act extends to those other plants. Petitioner was 
entitled to have this question determined by the District 
Court before the subpoena was enforced over its objection. 


Mr. Justice Roserts joined in this dissent. 


The case was argued by Mr. Howard A. Swartwood 
for the Corporation and Mr. Paul Freund for the De 
partment of Labor. 


Admiralty Jurisdiction—Police Power of the 
State in its Coastal Waters 


A California statute forbidding the use of nets in its coastal 
waters may be enforced in its courts by proceedings for the 
forfeiture of nets illegally employed in fishing. Although the 
Judiciary Act of 1789 confers special jurisdiction on the federal 
courts over admiralty and maritime matters, it saves to suitors 
the rights of “ta common law remedy where the common law is 
competent to give it.” That language gives the state the authority 
to seize, sell or destroy fish nets unlawfully used. 


Hendry Co., et al, v. Moore et al., 87 L. ed. Adv. Ops. 
—; 63 Sup. Ct. Rep. 499; U. S. Law Week 4178. (No. 60, 
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decided February 8, 1943.) 


In this case the California Fish and Game Commis- 
sion seized a net being used by the fishing vessel, 
Reliance, in navigable coastal waters of the state in 
violation of a state statute which prohibits that use. 
rhe Commission brought this proceeding in the state 
court for the forfeiture of the net. The owners of the 
net appeared as claimants and after a trial the court 
gave judgment that the net be forfeited and that the 
Commission sell or destroy it. The Supreme Court 
of California at first set the judgment aside, but after 
a rehearing affirmed the judgment of the trial court, 
holding that the remedy given by the judgment of that 
court is a “common law remedy” which “the common 
law is competent to give” and that the case is not within 
the exclusive jurisdiction in admiralty conferred on 
the federal courts by the Judiciary Act. Certiorari was 
granted because of the importance of the case in defin 
ing the jurisdiction of state courts in relation to ad- 
miralty jurisdiction. The Supreme Court affirmed the 


judgments of the state courts. 


The opinion of the Court was delivered by the Cuter 
Justice. He states the question involved as follows: 


Only a single issue is presente d by the record and briefs 


whether the state is precluded by the Constitution and 
laws of the United States from entertaining the present 
suit. It is not questioned that the state has authority to 
regulate fishing in its navigable waters ind it is not 
denied that seizure there of a net appurtenant to a fishing 
vessel is cognizable in admiralty. But petitioners insist 


ich can be ente1 


that the present proceeding is not one wl 
tained by a state court since the judgment in rem for 
forfeiture of the net is not a common law remedy which 
the common law is competent to give, and that the 
case is therefore not within the statutory exception to the 
exclusive admiralty jurisdiction of the federal courts. In 
this posture of the case, and in the view we take, we find 


it necessary to consider ynly this contention 


Section 371 (Third) of 28 U.S. C., derived from § 9 of 
the Judiciary Act of 1789, confers exclusive jurisdiction 
on the federal courts “of all civil causes of admiralty 
and maritime jurisdiction, saving to suitors in all cases 
the right of a common law remedy where the common 
law is competent to give it...” At the outset, the 
CHIEF JUSTICE says: 


The question whether a mariti: cause of action can be 
1 


prosecuted in the state courts by such a procedure was 
first discussed by this Court seventy-seven years after the 
adoption of the Constitution and the Judiciary Act, in 
The Moses Taylor, 4 Wall. 411, which held that a lien 


upon a vessel, created by state statute, could not be enforced 
by a proceeding in rem in the state courts. Decision was 
rested on the ground that exclusive jurisdiction of the 


suit was vested in the federal courts by the Judiciary Act, 
since a judgment in rem to enforce a lien is not a remedy 
which the common law is competent to give, a ruling which 


has since been consistently followed. The Hine v. Trevor, 
4 Wall. 555; The Belfast, 7 Wall. 624; The Glide, 167 U.S 
606: The Robert W. Parsons, 191 U. S. 17, 36-38: Round 
v. Cloverport Foundry, 237 U. S. 303, 307-08. Eleven years 


> 


earlier this Court in Smith v. Maryland, 18 How. 71, with 
out discussion of the point now at issue, had sustained 
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the seizure and forfeiture of a vessel in a state court 


proceeding in rem, all pursuant to state statutes, for viol 


tion of a Maryland fishing law within the navigable waters 
of the state. The Court declared that the statute, which 


prescribed the procedure in rem in the state court, conflicte 
‘neither with the admiralty jurisdiction of any court of tl 
United States conferred by Congress, nor with any law 

Congress whatever (p- 76). The authority of that decisio 


has never been questioned by this Court 


Further reviewing the course of procedure at cor 


mon law prior to and about the time of the adoption 


of the saving clause in the Judiciary Act, the Cute: 
JUSTICE says: 


Forteiture to the Crown of the offending object, b 
cause it had been used in violation of law, by a procedu 


in rem was a practice familiar not only to the Englis 


idmiralty courts but to the Court of Exchequer. The | 
chequer gave such a remedy for the forfeiture of artic 
seized on land for the violation of law. And, concurrent 


with the admiralty, it entertained true proceedings /? 
for the forfeiture of vessels for violations on navigable 


waters. Such suits in the Exchequer were begun on in 


formation and were against the vessel or article to be cor 
demned. Under the provisions of many statutes the suit 
might be brought by an informer tam, who w 

permitted to share in the proceeds of the forfeited article 
the judgment was of forfeiture and tl forfeited article 
was ordered to be sold. This was the established procedure 
certainly as early as the latter part of u seventeentl 
century. Proceedings in rem, closely paralleling those in 
the Exchequer, were also entertained by justices of th 
peace in many forfeiture cases arising under the customs 
laws (see Hoon, The Organization of the English Customs 
System 1696-1786 pp. <4 280-85 ind the Act of & 
Geo. I, c. 18, § 16, placed within that jurisdiction the con 


demnation of vessels up to fifteen tons charged witl 

smugeling 

The English Acts of Navigation and Trade, and 
numerous other statutes containing grants of authority 
to the English common law courts to entertain suits 
for forfeiture, were considered, and the extent to which 
the jurisdiction of the Courts of Exchequer were ab 
sorbed by the common law courts and the judicial 
history of forfeiture proceedings in the Colonies, as 
well as the early state statutes and decisions of state 
courts at about the time of the adoption of the 
Judiciary Act, are painstakingly examined, and _ th 


CHIEF JUSTICE says: 


Examination of the legislative history of the Judiciary Act 
of 1789 does not disclose precisely what its framers had in 
mind when in § 9 they used the phrase “common law 
remedy.” But it is unlikely that, in selecting this phrase 
as the means of marking the boundary of the jurisdiction 
of state courts over matters which might otherwise be 
within the exclusive jurisdiction of admiralty, the drafts 
men of S 9 intended to withdraw from the state courts a 
jurisdiction and remedy in forfeiture cases which had been 
so generally applied by non-admiralty courts both in 
England and America, and which had become a recognized 
part of the common law system as developed in England 


and received in this country long before the American 


Revolution. Nor can we accept the suggestion that Con- 
gress, in this use of the phrase “common law remedy,” was 
harking back some hundreds of years to a period before 


the Exchequer had taken its place as one of the three great 
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irts administering the common law, and was likewise 
sregarding the experience of the common law courts in 
\merica with which it was familiar—all without any indica- 
yn of such a purpose : 

Shortly after the adoption of the Constitution, state 
gislation was enacted regulating state tidal waters and 
ithorizing forfeiture in the state courts of fish nets and 


ssels illegally used in fishing there. Such a statute was 
ynsidered in 1823 in Corfield v. Coryell, ... (cited in 
Smith v. Maryland, supra ...), where a New Jersey state 
vurt forfeiture of a sel under a statute regulating the 
lelaware Bay was upheld as constitutional by Justice 
Washington, without question of the state court's jurisdic- 
mn because of the ?? m nature of the proceeding. No 


iggestion is to be found in that case or elsewhere that the 
judiciary Act struck down the large body of state legislation, 
nacted shortly after 1789, which provided for the forfeiture 
n state courts of vessels or nets seized in navigable waters 


f a state for violating state fishing laws. And such legisla- 


on has become rooted in the law enforcement programs 
about half the states, without intimation from this or 
ny other court that the Judiciary Act prohibited it. 


After setting the Judiciary Act in the background of 
s history and the perspective of the method of the 
iforcement of similar statutes, the Curer JUSTICE says: 


Upon the adoption of the Constitution the national gov 
ernment took over the regulation of trade, navigation and 
customs duties which had been prolific sources of forfeiture 
proceedings in the state courts This Court in suits 
brought in admiralty sustained the admiralty jurisdiction 
over forfeitures prescribed by Congress for the violation of 


federal revenue and other laws where the seizure had 
occurred on navigable waters . . . Those decisions held 
that when the seizure occurred on navigable waters the 
cause was maritime and hence triable without a jury in 


the federal courts. But they obviously did not determine, 
ind there was no occasion to determine, whether forfeiture 


1 in the category of maritime causes 


proc eedings belonge 
that might also be tried in state courts because, within 
the meaning of the saving clause, the common law was 


competent to give the remedy. 


The final conclusion of the Court, as stated by the 
HIEF JUSTICE, is as follows: 


We conclude that the common law as received in this 
country at the time of the adoption of the Constitution 
gave a remedy in rem in cases of forfeiture, and that it is 
a “common law remedy” and one which “the common law 
is competent to give” within the meaning of § 9 of the 
Judiciary Act of 


free to provide such a remedy in forfeiture cases where 


1789. By that Act the states were left 
the articles are seized upon navigable waters of the 
state for violation of state law. It follows that Smith v. 
Maryland, supra, was rightly decided and is not in conflict 
with The Moses Taylor, supra, and cases following it, and 
that the judgment of the Supreme Court of California 


should be affirmed 


Mr. Justice Biack filed a dissenting opinion. His 


opening paragraphs indicate the nature of his dissent. 


If this case involved only a fishnet, I should be inclined to 
acquiesce in the holding of the Court. Indeed, we have 
held that a state may seize and condemn a fishnet of 
trifling value without following the formal procedure of 
court action at all . But the principle laid down here 
involves far more than a fishnet, for under it state courts 
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are authorized through in rem proceedings to seize and 
condemn, for violation of local law, any equipment o1 
vessel employed in maritime activity. Today's in rem 
action is against a fishnet used in patently illegal fashion; 
tomorrow's may be an action against a tramp-steamer or 
ocean liner which violates a harbor regulation or otherwise 
offends against the police regulations of a state or munici- 
pality. 

His points of departure from the prevailing opinion 

are indicated by the following excerpts. 


The issue as put by the Court is this: The Judiciary Act of 
1789 places in the federal admiralty courts exclusive jurisdic- 
tion over admiralty cases except where the common law 
provides an equivalent remedy. It is conceded that as a 
general proposition the common law courts have no in rem 
remedy in maritime cases. However, the Court holds 
squarely, for the first time in its history, that there is an 
exception to this rule which permits states to bring in rem 
forfeiture proceedings in common law courts. . . . 

Today's holding is rested principally on the English 
and colonial practice prior to 1789 and on one case in this 
Court. I disagree, believing that the English practice is 
irrelevant, that the colonial law was not in accord with 
the English practice, and that a long series of cases since 
1789 have clearly considered the proposition put by the 
Court, and have given the Judiciary Act a meaning squarely 
opposite to that now announced. 


Mr. Justice Back then proceeds to review the cases 
referred to by the Curer Justice and others and con- 
cludes his dissent as follows: 


Cases prior to Smith y. Maryland explicitly held that 
forfeitures were not to be enforced by an in rem action at 
common law. Cases since Smith vy. Maryland have repeated- 
ly declared that admiralty’s in rem jurisdiction is exclusive 
of state court action. I therefore see no reason for placing 
any reliance on the Smith case which only consequentially 
affected an issue to which it gave no consideration at all; 
and for purposes of settling a jurisdictional issue such as 
this, the English practice, which need give no con- 
sideration to the complexities of dual sovereignty and 
diverse state laws, seems peculiarly inapplicable. By per- 
mitting maritime suits against persons in state courts and 
by denying the state courts jurisdiction of suits against 
vessels, the right to trial by jury is adequately preserved at 
the same time that the policy of ultimate exclusive national 
regulation of ships in commerce is saved. 


The case was argued by Mr. Alfred T. Cluf for the 
Hendry Company and by Mr. Everett W. Mattoon and 
Mr. Eugene M. Elson for Moore, et al. 


Railroads—Jurisdiction of State Commission 
to Require a Railroad to Provide Caboose 
Cars on Freight Trains 
Federal legislation regulating railroads has not occupied the 
field of regulation over interstate commerce so as to preclude 
a state railroad commission from exercising its statutory powers 


to require a railroad, engaged in interstate commerce, to provide 
caboose cars on freight trains. 


Terminal Railroad Association of St. Louis v. Brother- 
hood of Railroad Trainmen, et al., 87 L. ed. Adv. Ops. 
369; 63 Sup. Ct. Rep. 420; U. S. Law Week 4129. (No. 
218, decided January 18, 1943). 
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[he Terminal Railroad performs terminal services be as bad as the employees will tolerate or be made as ' re 
and furnishes facilities in and about East St. Louis, red ae Gey coe Senge See. Se Act a ype dis “ 
BA . . . does not authorize anyone to fix generally applicable § 
Illinois, to a number of railroads which share its ; a PF ck 
; standards for working conditions. The federal interes 
ownership and control. It operates several yards for the that is fostered is to see that disagreement about conditio ie 
sorting, classification and interchange of cars, with does not reach the point of interfering with interstate cor C 
some service to industries within the switching district. merce. The Mediation Board and Adjustment Board act | org: 
; ; — to compose differences that threaten continuity of worl ctock 
Rp . ¢ - . > > eo 1 
Che Brotherhood of Railroad Trainmen complainec not to remove conditions that threaten the health or safety J = 
to the Illinois Commerce Commission of the failure of workers. .. . os 
‘ : aiue 
of the railroad to provide caboose cars for the em- State laws have long regulated a great variety of ¢ hicl 
P . : ° . . 5 11¢ 
ployees. The railroad answered that the Commission ditions in transportation and industry, such as sanita 
: eee = Se ee lan. 
had no power to make any order relating to move- facilities and conditions, safety devices and protections 
on oe , , purity of water supply, fire protection, and innumerab osu 
ments in interstate commerce with which its operations 
; others. Any of these matters might, we suppose, be :tiol 
were almost entirely concerned. It further contended subject of a demand by workmen for better protection asid 
° . ° . : 2 S ' 
that it had already provided reasonably necessary upon refusal might be the subject of a labor dispute whi 
i de ; ae : ion 
facilities. After hearing, the Commission made findings would have such effect on interstate commerce that federal . , 
f : : -_ -  - » 3 » . vith som hase of sto 
supporting the necessity for the use of caboose cars in agencies might be invoked to deal with some phase of 
; But we would hardly be expected to hold that the price had 
order to protect the health, safety and comfort of the ; d 
; ; é of the federal effort to protect the peace and continuit rej 
switchmen and ordered the railroad to provide cabooses of commerce has been to strike down state sanitary code i rt 
on all of designated runs in so far as they were within health regulations, factory inspections, and safety provisions 
the confines of the state The Illinois Supreme Court for industry and transportation. We suppose employees rl 
: - aap > ] equireme ts ¢ Ire 
sustained the order, and on appeal its ruling was affirmed might consider that state or municipal requirements of fi \h 
: ; , escapes, fire doors, and fire protection wer inadequate and ’ 
by the Supreme Court in an opinion by Mr. Justice f hi 
. make them the subject of a dispute, at least some phases yt 
JACKSON. of which would be of federal concern. But it cannot be of tl 
He recognizes that practically all the cars on trains that the minimum requirements laid down by state author sion 
affected move in interstate commerce so that the orde1 ity are all set aside. We hold that the enactment by Con if it 
. | thi fC gress of the Railway Labor Act was not a preemption of 
‘ ( ‘ att early wit t owe :on- a 
pertained to a m se : . within the power oO on the field of regulating working conditions themselves also 
gress to regulate interstate commerce. However, the and did not preclude the State of Illinois from making the and 
railroad contended that Congress, by enactment of the order in question. the 
Boiler Inspection Act, the Safety Appliance Act, the We must decide the question of state power in this cas sum 
Interstate Commerce Act, and the Railway Labor Act, in the absence of any Act of Congress that conflicts with resp 
: . . . the orde r ay be s: t eld 
had occupied the field to the exclusion of state action. € order or may be said to occupy its field deal 
Ihe opinion briefly disposes of this contention so far The case was argued by Mr. Bruce A. (¢ ampbell for otal 
as it is based upon the first three Acts, and it is observed the Railroad Association and by Mr. William C. Wines =" 
in this connection that those statutes, unimplemented ind Mr. Alvin E. Stein for the Brotherhood resp 
by action of the Interstate Commerce Commission, lay com’ 
down no requirements respecting the use of cabooses coul 
on the runs in question. It is emphasized further that Public Utility Company Holding Act—Powers I 
the Interstate Commerce Commission has not required of Securities and Exchange Commission 
PI fR oe was 
the use of cabooses on these runs. over Pian of Reorganization whips 
int 
The effect of the Railway Labor Act is more fully In approving the Plan of Reorganization under the Public 08 
i : : ; Utility Holding Company Act of 1935, if the Securities and Ex- 
considered and its fundamental purpose of inducing change Commission bases conditions in the Plan upon equity Ma: 
employers and employees to settle disputes by agree- principles as construed by the courts, the validity of the Com- S§ 
: 7 : mission’s action is tested by reference to the principles =pplied. 
ment is stressed, and the machinery to accomplish that In this case, on the specific findings of the Commissica, the Court 7 
purpose is briefly described. The Court assumes, but concludes that principles of equity defining the duties of 
aa es ; fiduciaries do not support the Commission’s decision and the org: 
refrains from actually deciding, that a dispute over Commission’s order is set aside and the cause remanded for h: 
‘ . , . . : tha 
caboose service would come within the Railway Labor further proceedings. ; 
‘ : ee : . +a . ~ , re | 
Act, and might be adjusted under the jurisdiction of Securities and Exchange Comm. v. Chenery Corp., 
Fae , ‘ : = ee . Col 
the National Railroad Adjustment Board. Nevertheless, et al, 87 L. ed. Adv. Ops. 411; 63 Sup. Ct. Rep. 454; 
; d ; : . ~~ ; was 
that Act so interpreted does not occupy the field to the U. S. Law Week 4160. (No. 254, decided February 1, 
. ; : : 5 the 
exclusion of state action. The reasons for this conclusion 1943) . 
are stated as follows: a 
are stated as tollows: In this case the Supreme Court sustained a ruling ine 
The Railway Labor Act, like the National Labor Rela by the Court of Appeals for the District of Columbia cos 
tions Act, does not undertake governmental regulation of which had set aside an order of the Securities and 
wages, hours, or working conditions. Instead it seeks to Exchange Commission. The Commission had approved 
provide a means by which agreement may be reached with . . : " ] ’ : t 
an a plan of reorganization for Federal Water Service 
respect to them. The national interest expressed by those : : é : , f 
Acts is not primarily in the working conditions as such Corporation, a holding company registered under the S 
So far as the Act itself is concerned these conditions may Public Utility Holding Company Act of 1935, of which | 
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respondents were officers, directors and controlling 
ckholders. Under the Commission’s order, preferred 
xk acquired by the respondents during the period 
which various plans of reorganization were before 
Commission was not permitted to participate in the 
ganization on an equal footing with other preferred 
tock. The purchases were made on the over-the-counter 
irket through brokers at prices lower than the book 
ilue of the common stock of the new corporation into 
hich the preferred stock was convertible under the 
in. The Commission found no fraud or lack of dis- 
osure, nor did it find that the respondents, as reorgani- 
ition managers, had acted covertly or traded on 
side knowledge or that their position as reorganiza- 
on managers enabled them to purchase the preferred 
tock at prices lower than they would otherwise have 
id to pay or that thei acquisition of the stock 
rejudiced the interests of the corporation in any way 


r its stockholders. 


[he opinion of the Supreme Court was delivered by 
Mfr. Justice FRANKFURTER. He sets forth in the margin 
{f his opinion the relevant portions of Section 7 and 11 
f the Act, wherein, among other powers, the Commis- 


sion is authorized to approve a plan of reorganization 
it finds the same to be “fair and equitable.” It may 


ilso permit the issue or sale of securities unless the terms 
ind conditions of the issue or sale are detrimental to 
the public interest or the interest of investors or con- 
sumers. The Commission, taking the view that the 
respondents were fiduciaries and under a duty of fair 
dealing not to trade in the securities of the corporation 
while plans for the reorganization were before the Com- 
mission, required that the preferred stock of the 
respondents, unlike that held by others, should not be 
converted into stock of the reorganized company but 
could only be surrendered at cost, plus 4% interest. 


In reaching its result, the Commission stated that it 
was applying “the broad equitable principles enunciated 
in the cases heretofore cited,” namely, Pepper v. Litton, 
108 U. S. 295; Michoud v. Girod, 4 How. 503, 557; 
Magruder v. Drury, 235 U.S. 106, 119-20, and Meinhard 

. Salmon, 249 N. Y. 458 


The Supreme Couii, while recognizing that the re- 
organization managers occupy positions of trust, states 
that the soundness of the Commission’s decision must 
be tested by the validity of the grounds upon which the 
Commission placed it. In applying that test, the Court 
was unable to conclude that the cases relied upon by 
the Commission establish any equitable rule or principle 
such as the Commission invoked in support of its 
decision. After a brief discussion distinguishing those 
cases, Mr. Justice FRANKFURTER adds: 


Determination of what is “fair and equitable” calls for 
the application of ethical standards to particular sets of 
facts. But these standards are not static. In evolving 
standards of fairness and equity, the Commission is not 
bound by settled judicial precedents. Congress certainly 
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did not mean to preclude the formulation by the Com- 
mission of standards expressing a more sensitive regard 
for what is right and what is wrong than those prevalent 
at the time the Public Utility Holding Company Act of 
1935 became law. But the Commission did not in this 
case proffer new standards reflecting the experience gained 
by it in effectuating the legislative policy. On the con- 
trary, it explicitly disavowed any purpose of going be- 
yond those which the courts had heretofore recognized. 
Since the Commission professed to decide the case before 
it according to settled judicial doctrines, its action must 
be judged by the standards which the Commission itself 
invoked. And judged by those standards, i.e., those which 
would be enforced by a court of equity, we must conclude 
that the Commission was in error in deeming its action 
controlled by established judicial principles. 


The Commission sought to sustain the order upon 
the further ground that its administrative competence 
gained as a result of its administration of the Act and its 
exhaustive study of protective and reorganization com- 
mittees justified its decision. 

Rejecting these contentions, Mr. Justice FRANKFURTER 
reverts back to the primary ground of the decision, and 
Says: 

In view of the conditions imposed by the Commission 
in approving the plan, it is clear that the respondents were 
charged with violation of a positive command of law 
rather than with any moral wrong. If there had been a 
wrong, it would be against the stockholders from whom 
they purchased the preferred stock at less than the book 
value of the new stock—which, as we have already said, 
may or may not be its real value. But the Commission did 
not regard such stockholders as beneficiaries of the re- 
spondents’ “trust” and hence entitled to restitution. The 
Commission did not undo the purchases deemed by it to 
have been made by the respondents in violation of their 
fiduciary obligations. Instead, the Commission confirmed 
the purchases and ordered that the stock be surrendered 
to the corporation. 


Judged, therefore, as a determination based upon judge- 
made rules of equity, the Commission’s order cannot be 
upheld. Its action must be measured by what the Com- 
mission did, not by what it might have done. It is not 
for us to determine independently what is “detrimental 
to the public interest or the interest of investors or con- 
sumers” or “fair or equitable” within the meaning of 
§§ 7 and 11 of the Public Utility Holding Company Act of 
1935. The Commission's action cannot be upheld merely 
because findings might have been made and considerations 
disclosed which would justify its order as an appropriate 
safeguard for the interests protected by the Act. There 
must be such a responsible finding. . . . There is no such 
finding here. 


Mr. Justice DouGLas took no part in the consideration 
or decision of this case. 

Mr. Justice Back delivered a dissenting opinion, 
in which Mr. Justice Rrep and Mr. Justice Murpuy 
concurred. 

After a summary of the Commission’s findings perti- 
nent to the question presented, Mr. Justice BLACK says: 

The grounds upon which the Commission made its 
findings seem clear enough to me. Accepting as the Court 


does the fiduciary relationship of these respondents in 
managing the Commission proceedings, it follows that 
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their peculiar information as to the stock values under 
their proposed plan afforded them opportunities for stock 
purchase profits which other stockholders did not have. 
While such fiduciaries, they bought preferred stock and 
then offered a reorganization plan which would give this 
stock a book value of four times the price they had paid 
for it. What the Commission has done is to say that no 
such reward shall be reaped by these fiduciaries. At the 
same time they are permitted to recover the full purchase 
price with interest. To permit their reorganization plan 
to put them in the same position as the old stockholders 
gives to these fiduciaries an unconscionable profit for 
trading with inside information. 

I can see nothing improper in the Commission’s findings 
and determinations. On the contrary, the rule they evolved 
appears to me to be a salutary one, adequately supported 
by cogent reasons and thoroughly consistent with the high 
standards of conduct which should be required of fidu- 
ciaries. That the Commission saw fit to draw support for 
its own administrative conclusion from decisions of courts 
should not detract from the validity of its findings. 


* * > 


While I consider that the cases on which the Commission 
relied give full support to the conclusion it reached, I do 
not suppose, as the Court does, that the Commission’s rule 
is not fully based on Commission experience. The Com- 
mission did not “explicitly disavow” any reliance on what 
its members had learned in their years of experience, and 
of course they, as trade experts, made their findings that 
respondent's practice was “detrimental to the interests of 
investors” in the light of their knowledge. That they did 
not unduly parade fact data across the pages of their re- 
ports is a commendable saving of effort since they meant 
merely to announce for their own jurisdiction an obvious 
rule of honest dealing closely related to common law 
standards. Of course, the Commission can now change 
the form of its decision to comply with the Court order. 
The Court can require the Commission to use more words; 
but it seems difficult to imagine how more words or different 
words could further illuminate its purpose or its deter- 
mination. A judicial requirement of circumstantially de- 
tailed findings as the price of court approval can bog the 
administrative power in a quagmire of minutiae. Hyper- 
critical exactions as to findings can provide a handy but 
an almost invisible glideway enabling courts to pass “from 
the narrow confines of law into the more spacious domain 
of policy.” Here, for instance the Court apparently 
holds that the Commission has full power to do exactly 
what it did; but the Court sends the matter back to the 
Commission to revise the language of its opinion, in order, 
I suppose, that the Court may reappraise the reasons which 
moved the Commission to determine that the conduct of 
these fiduciaries was detrimental to the public and in- 
vestors. The Act under which the Commission proceeded 
does not purport to vest us with authority to make such 
a reappraisal. 

The case was argued by Mr. Chester T. Lane for SEC 
and by Mr. Spencer Gordon for Chenery Corporation. 


Federal Statutes—Judicial Code, 28 USC 385— 


Contempt of Court 


Section 385 of the Judicial Code authorizes punishment for 
contempt by either a fine or imprisonment but not by both. 
One found guilty of contempt for intimidating a witness in a 
proceeding instituted by the National Labor Relations Board, and 
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who is erroneously sentenced to imprisonment and to pay a fine, 
may elect to satisfy the judgment by the payment of the fine and 
thereafter the court is without power to amend the judgment by 
striking out the fine and leaving the sentence of imprisonment. 


In re William V. Bradley, 87 L. ed. Adv. Ops. 441; 63 
Sup. ce. Rep. 470; U. S. Law Week 4170. (No. 473, de 
cided February 1, 1943.) 


The National Labor Relations Board instituted 
proceeding against the Delaware-New Jersey Company 
While that 


case was pending a hearing was set when witnesses wer 


for enforcement of an order of the Board. 


to be heard. During the course of the trial, the peti 
tioner, Bradley, was adjudged guilty of contempt bx 
cause of his intimidation of a witness of the Ferry Com 
pany in a corridor adjoining the court room. 


The court sentenced Bradley to six months’ imprison 
ment and to pay a fine of $500. Bradley paid the fin 
to the clerk of the court. While in jail under that sen 
tence he petitioned the court to grant certiorari. The 
writ was granted and Bradley was admitted to bail pend 
ing decision. The opinion of the Court was delivered 
by Mr. Justice Roserts. After calling attention to the 
alternative character of the applicable statute and de 
claring on the authority of Ex parte Lange, 18 Wall, 
163, 176, that 
could only be for a fine or imprisonment, Mr. Justice 
ROBERTS says: 


the sentence was erroneous because it 


When, on October 1, the fine was paid to the clerk and 
receipted for by him, the petitioner had complied with a 
portion of the sentence which could lawfully have been 
imposed. As the judgment of the court was thus executed 
so as to be a full satisfaction of one of the alternative penal 
ties of the law, the power of the court was at an end. It 
is unimportant that the fine had not been covered into the 
treasury; it had been paid to the clerk, the officer of the 
United States authorized to receive it, and petitioner's 
rights did not depend upon what that officer subsequently 
did with the money. 


It follows that the subsequent amendment of the sentence 
could not avoid the satisfaction of the judgment, and the 
attempt to accomplish that end was a nullity. Since one 
valid alternative provision of the origina) sentence has 
been satisfied, the petitioner is entitled to be freed of 
further restraint. 


rhe judgment is reversed and the cause remanded with 
directions that the petitioner be discharged from custody 
The Curer Justice filed a dissenting 
distinguishes the Lange case from the case at bar in that 


opinion. He 


the trial court did not remit the fine which the offender 
had paid and that in the Lange case the fine had been 
covered into the Treasury so that the courts were power- 
less to direct its return. Continuing with the analysis 
of that case, the Curer JUSTICE says: 


So far as Ex parte Lange is regarded here as resting on 
the ground that it would be double jeopardy to compel 
the offender to serve the prison sentence after remission 
of the fine on the same day on which it was paid, I think its 
authority should be reexamined and rejected. The sub- 
stance of the punishment imposed on the offender by a 
fine is in depriving him of the money he has paid. Here 
he has not been deprived of the money paid to the clerk 
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the court, for the fine was remitted on the same day on 
hich it was paid, and he was then free to reclaim it. Since 
is shown to have suffered no more from the imposition 
f the fine than if the clerk had refused to receive it when 
dered, there is I think no substance in the contention 
it he will suffer double punishment if compelled to serve 
it his prison sentence 
[he Constitution is concerned with matters of substance 
of form. Nothing in forbids a 
mmmon sense application of its provisions, or excludes 
em from the operation of the principle de minimis. I 
hardly suppose would hold unconstitutional 
\ct of Congress commanding prompt return of a fine 
stakenly 
\iring the prison sentence originally imposed to be served. 
vet Ex parte Lange as interpreted and applied here rests 
1 constitutional grounds which are equally applicable to 
n Act of Congress 


its words or history 


that we 


imposed under these circumstances, and re- 


I agree with the suggestion of the Government that the 
yurt’s second petitioner could not 
ehtly be entered without affording petitioner or his coun- 
el an opportunity to be present, and that the cause should, 
remanded for further proceedings. 


order resentencing 


n that account, b 
Che case was argued by Mr. Thomas D. McBride for 
idley and by Mr. W. Marvin Smith for respondent. 


State Statutes, Sections 6246 and 6562, G. S. 
Connecticut 1930—Declaratory Judgments 
A petition for a declaratory judgment that certain sections of 
the act prohibiting the use of drugs or instruments to prevent 
conception are obnoxious to the Fourteenth Amendment cannot 


be maintained by those whose constitutional rights under that 
Amendment are not involved. 


Tileston v. Ullman, 87 I 
Ct. Rep. 493; U. S. Law Week 4173. 
February 1, 1943.) 


ed Adv. Ops. 443; 63 Sup. 
(No. 420, decided 


The scope and effect of this decision appears from 
he following excerpts of the per curiam opinion: 


This case comes here on appeal to review a declaratory 
judgment of the Supreme Court of Errors of Connecticut 
that §§ 6246 and 6562 of the General Statutes of Connecti- 
cut of 1930 prohibiting the use of drugs or instruments to 
prevent conception, and the giving of assistance or counsel 
in their use—are 


physician, and as applied to him are constitutional. 


ipplicable to appellant, a registered 


The suit was tried and judgment rendered on the allega 
tions of the complaint which are stipulated to be true. Ap 
pellant alleged that the statute, if applicable to him, would 
prevent his giving professional advice concerning the use 
whose condition of 


of contraceptives to three 


health was such that their lives would be endangered by 


patie nts 


child-bearing, and that appellees, law enforcement officers 
of the state, intend to prosecute any offense against the 
statute and “claim or may claim” that the proposed pro- 
fessional advice offense. 

rhe relief prayed was a declaratory judgment as to whether 
the statutes are applicable to appellant and if so whether 
they constitute a valid exercise of constitutional power 
“within the meaning and intent of Amendment XIV of 
of the United States prohibiting a state 


would constitute such an 


the Constitution 
from depriving any person of life without due process of 
On stipulation of the parties the state superior 
court ordered these questions of law reserved for the con- 
sideration and advice of the Supreme Court of Errors. 
That court, which assumed without deciding that the case 


law.” 
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was an appropriate one for a declaratory judgment, 
ruled that the statutes “prohibit the action proposed to 
be done” by appellant and “are constitutional.” 


We are of the opinion that the proceedings in the state 
courts present no constitutional question which appellant 
has standing to assert. The sole constitutional attack upon 
the statutes under the Fourteenth Amendment is confined 
to their deprivation of life—obviously not appellant’s but 
his patients’. There is no allegation or proof that appel- 
lant’s life is in danger. His patients are not parties to 
this proceeding and there is no basis on which we can say 
that he has standing to secure an adjudication of his 
patients’ constitutional right to life, which they do not 
assert in their own behalf. . . . No question is raised in 
the record with respect to the deprivation of appellant's 
liberty or property in contravention of the Fourteenth 
Amendment, nor is there anything in the opinion or judg- 
ment of the Supreme Court of Errors which indicates or 
would support a decision of any question other than those 
raised in the superior court and reserved by it for decision 
of the Supreme Court of Errors. 

The case was argued by Mr. Morris L. Ernst and 
Mr. Edwin Borchard for Tileston and by Mr. Wil- 
liam L. Beers and Mr. Abraham S. Ullman for Ullman, 


et al. 


Government Contracts—Unforeseeable Causes 


for Delay—Liquidated Damages 


In determining whether delay caused by floods in the comple- 
tion of a government contract is to be considered in the applica- 
tion of the liquidated damages clause or excused under the pro- 
viso of that clause, the controlling question of fact to be 
determined is whether the floods are in fact unforeseeable. 


U.S. v. Brooks-Callaway Co., 87 L. ed. Adv. Ops. 438; 
63 Sup. Ct. Rep. 474; U. S. Law Week 4154. (No. 366, 
decided February 1, 1943.) 

The respondent company brought this suit in the 
Court of Claims to recover money which had been 
deducted from the amount to which the company would 
have been entitled under a contract for the construc- 
tion of levees on the Mississippi, but for delay of comple- 
tion within the time prescribed by the contract. The 
liquidated damages provision of the contract provided 
for the deduction of $20 per day because of delay ex- 
cept “delays due to unforeseeable causes beyond the con- 
trol and without the fault of the contractor, including 


” 


floods. .. . 


The contracting officer recommended that of the 278 
days of delay caused by high water, 183 days were due 
to conditions normally to be expected and the other 
95 were unforeseeable and payment was made accord- 
ingly. 

The Court of Claims held that liquidated damages 
should not have been assessed for any of the 278 days 
of delay caused by high water, because high water was 
a “flood” and all floods were unforeseeable per se. Ac- 
cordingly it gave judgment for the total amount with- 
held. No findings of fact were made as to whether any 
of the high water was in fact foreseeable. The case was 
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taken by certiorari and the judgment was reversed. 
The opinion of the Court was delivered by Mr. Jus 
tice MurpHy. He says: 

We believe that the construction adopted below is con- 
trary to the purpose and sense of the proviso and may easily 
produce unreasonable results. The purpose of the proviso 
is to remove uncertainty and needless litigation by defining 
with some particularity the otherwise hazy area of unfore 
seeable events which might excuse non-performance within 


the contract period. Thus contractors know they are not 


to be penalized for unexpected impediments to prompt 

performance, and, since their bids can be based on fore- 

seeable and probable, rather than possible hindrances, the 

Government secures the benefit of lower bids and an en- 

larged selection of bidders. 

In one of the illustrative parts of the contract, “‘floods”’ 
are included in the list of “unforeseeable interferences’”’ 
and it is said: 

The purpose of the proviso to protect the contractor 
against the unexpected, and its grammatical sense both 
militate against holding that the listed events are always 
to be regarded as unforeseeable, no matter what the at 
tendant circumstances are. Rather, the adjective “unfore 
seeable’’ must modify each event set out in the “including” 
phrase. Otherwise absurd results are produced. . . 


The judgment was reversed and the case remanded 
with instructions to determine whether the contractor 
“is included by the findings of the contracting officer, 
and if not, for a finding by the court whether the 183 
days of high water or any part of that time were in fact 
foreseeable. 

The case was argued by Mr. Valentine Brookes fot 
the U. S. and by Mr. George R. Shields for Brooks- 
Callaway Company. 


SUMMARIES 


Federal Practice—Habeas Corpus—Exhaustion 
of State Remedies 


Sharpe v. Buchanan, 87 L. ed. Adv. Ops. 188; 63 
Sup. Ct. Rep. 245; U. S. Law Week 4063. (No. 525, 
decided December 14, 1942). 

This per curiam opinion granted a motion for leave 
to proceed in forma pauperis and granted a petition for 
certiorari. The petitioner, confined in a state peniten- 
tiary, applied for habeas corpus in a federal district 
court. It denied the petition and the Circuit Court of 
Appeals afhrmed on the sole ground that the petitioner 
had not exhausted his state remedies by applying for 
habeas corpus in the state courts, although an applica- 
tion for a writ of error coram nobis has previously been 
denied by the state court. The Circuit Court of Appeals 
denied a petition for rehearing when it appeared that 
an application for habeas corpus filed in the state 
court after the Circuit Court of Appeals had rendered 
its judgment was still pending in the state court of 
appeals. Subsequent to the filing of petition for certi- 
orari, the Kentucky court of appeals affirmed the state 
court order denying the writ. Since it appeared that this 
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obstacle to the consideration of the merits had been 
removed, the judgment was vacated without costs and 
the case remanded to the Circut Court of Appeals fo: 


appropriate proceedings. 


Milk Inspection—Finding by Local Milk Commission 
Rendering Federal Question Moot 


Natural Milk Producers Association of California 
City and County of San Francisco, 87 L. ed. Adv. Op 
347; 63 Sup. Ct. Rep. 359; U. S. Law Week 4125. (No 
385, decided January 11, 1943.) 

rhis is a per curiam opinion, as follows 


. . . In this case appellants contend that the San Francisco 
Milk Ordinance violates the Fourteenth Amendment be 
cause it requires non-pasteurized raw milk sold in San 
Francisco to be certified by, and to conform to standards 
prescribed by, the Milk Commission of the San Francisco 
Medical Society, instead of by a public board or office: 
while at the same time prohibiting the sale of all other non 
pasteurized milk, including “guaranteed raw milk” which 
appellants allege is the same as certified raw milk. Subse 
quent to the trial of the case, the Milk Commission of the 
San Francisco Medical Society determined that non-pasteur 
ized milk could not be certified by it as free from harmful 
bacteria, and promulgated an order accordingly, effective 
January 15, 1939. 
called to the attention of the Supreme Court of California 


This fact, which apparently was not 


renders moot the federal questions raised by appellants 
since all milk sold in San Francisco, not certified by the 
Milk Commission of the Medical Society 
the ordinance to be pasteurized, and since appellants do 


is required b 
not by this suit challenge the validity under the Fourteenth 
Amendment of the pasteurization requirement. In ordei 
that the state court may make proper disposition of the 
case in the light of the fact that the 
cannot be decided here, we vacate the judgment, without 


federal questions 


costs to either party in this Court, and remand the caus 

to the Supreme Court of California for such further pro 

ceedings as it may deem appropriate 

The case was argued by Mr. Philip S. Ehrlich for the 
Milk Producers Association, and by Mr. Henry Heidel. 
berg and Mr. Herbert Levy for the City and County of 
San Francisco. 


EXTRATERRITORIALITY 

(Continued from page 124) 
break the continuity of French constitutional authority 
therein? Are not the thousands of civil servants now 
in North Africa dependent for their legitimate post 
war status on the recognized continuity of the French 
public law system? 

Ihese questions and other detailed ones, may neve 
have to be answered.'* But they are here suggested to 
illustrate the opening theme of this article, viz., that a 
reflection on the legal theories of extraterritoriality will 
help us to comprehend some of the practical problems 
attending the operations of our Armed Forces abroad. 


14. In Algeria, no problem need arise; for it is a part of France; 
its three “departments” are in legal theory on the same footing 
as the other eighty-eight “departments”. But Morocco and Tunis 
are only “protectorates,” and the dissolution of the protectorates 
might involve some such legal questions as the above 
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kcfense, appearing in the January 
of the Florida Law Journal, 
of the organization of Legal 
Sections by the Committee on Na- 


furnish legal as- 
Detens¢ 


Councils in all 


il Defense to 
ince to the State 
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communities 


Council 
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nties ot 
United States District Court 
Second 


a judicial 


In the 


the District of Kansas, 


Division, there has been 


mnouncement that although the 
powel of Congress is subject to 


Fifth 


ist be 


limitations of the Amend- 


it, nevertheless it m broad 


d comprehensive and almost limit- 


s in order to insure the preserva- 
1 of the nation. The court pointed 
that the national emergency of 
did not create this power, which 
expressly granted, but merely 
nished the occasion for its exercise. 
was therefore held that the Emer- 
Act of 


a denial of 


ncy Price Control 1942 was 
yt unconstitutional as 

process of law or as an imprope! 
and 


legation of legislatiy powel 


it under the Act only the Emer- 


ncy Court of Appeals and the 
Supreme Court can pass upon the 
ilidity of regulations promulgated 


nder the Act. 


also decided 
United States 
Northern Dis- 
South Bend Divi- 
Court of 


Chis last point 


was 
le same way in the 
District Court for the 


ict of Indiana, 


yn, and in the Sup 


\labama 


Ihe acceptance by the army of a 
an who has passed the army phys 
il examination on call for induc- 
on constitutes induction. The oath 
» which he is required to subscribe 
no part of the induction. Induc- 
on renders the man subject to the 


irisdiction of the army and military 


iw. Therefore, if he is taken into 
istody by the army under these 
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WAR NOTES 


By TAPPAN GREGORY 


Of the Chicago Bar 


circumstances, habeas corpus will not 
lie. The United States District Court 
for the District of Massachusetts has 
so decided. 

The Supreme Court of New York, 
Special Term, Kings County, dis- 
punish the 
defendant for contempt of court in 


missed a motion to 
failing to pay arrears in alimony 
when he appeared in uniform and 
order to report for 
the United States 


Army on a day certain. The motion 


exhibited an 
active service in 
denied without 
renewal after the discharge of the 


was prejudice to 


defendant from military service. 


By Clause 2 of Article 6 of the 
Federal Constitution, the act of 
Congress is made the supreme law 
of the land. Where there is a conflict 
between the state law and the federal 
law the latter will prevail. This point 
was involved in a before the 
Supreme Court of New York, Oneida 
County. The action was brought by 
the divorced wife of an officer of the 
United States Army for support of 
two minor children of the parties. 


case 


The decree of divorce confirmed a 
separation agreement under which 
the defendant had agreed to pay a 
specific amount per annum. He was 
in arrears. The defendant was repre- 
sented in court by counsel on certain 
motions and argued that the plaintiff 
had an appropriate remedy through 
the channels of the War Department. 
\ communication was addressed to 
the Adjutant General and a reply 
received by plaintiff's counsel “to the 
effect that while the War Depart- 
ment expected all officers to meet, 
promptly, their legal and moral 
obligations, that there was no author- 
ity either by law or regulation, 
whereby the Department may direct 
or compel the diversion of any part 
of an officer’s pay for the settlement 
of private obligations.” 
sions of the 
Civil Relief Act as amended were 


The provi- 


Soldiers’ and Sailors’ 


referred to by the court, particularly 
those directing stay of execution 
where the ability of the defendant 
to comply with any judgment or 
order is not materially affected by 
reason of his military service. Motion 
was made by the defendant that the 
cause be held for the duration of 
the war on the ground that he was 
a commissioned officer in the Medical 
Corps of the United States Army. 
The court directed that both parties 
might appear on a day certain at a 
given hour “with proof as to the 
financial status and present income 
of the defendant.” “Moved, as we 
all are,” said the court, “with a duty 
and desire to contribute to the well- 
being and morale of those in the 
armed forces, there is a point beyond 
which moral obligations at home 
cannot be entirely overlooked. The 
statute was neither intended as a 
means of abuse nor to apply without 
restriction.” 

The Chicago Daily Law Bulletin, 
called attention to the decision in 
the State of Washington holding that 
it is negligence to drive an unlighted 
automobile in the dark, even though 
civilian defense regulations permit 
this during a blackout under certain 
circumstances. The court said that 
persons injured under such condi- 
tions were barred by their contribu- 
tory negligence from recovery, al- 
though they were proceeding to their 
work. 

The same publication outlines the 
decision of the vice chancellor in 
New Jersey holding that a soldier 
separated from his wife three months 
before induction into the service, but 
not divorced, subject to no decree 
of court and a party to no agreement 
for the support of his wife, must 
have deducted from his pay a de- 
pendency allotment for his wife upon 
her application, even though “her 
conduct may have entirely absolved 
her husband from the duty of sup 
porting her.” 











JUNIOR BAR NOTES 


HE Executive Council of the 

Junior Bar Conference met in 
Chicago on February 20 and 21 in its 
regular mid-winter meeting. Joseph 
D. Calhoun, Conference chairman, 
presided. Council members made re- 
ports for their circuits and the com- 
mittees for which they are council 
advisers. The council discussed va- 
cancies, present and prospective, and 
also discussed plans for holding the 
annual election, pursuant to resolu 
tion of the Detroit meeting, in the 
event the American Bar Association 
does not hold its annual meeting this 
year. 

The newly-created Trafic Court 
Committee held its first organization 
meeting, which was presided over by 
Clay, Ky., its 
chairman. On February 
20, the committee met with the of- 
ficers of the National Safety Council 
Institute at 


Watson Louisville, 


Saturday, 


and visited the Traffic 
Northwestern University. The 
of the Traffic Institute was conducted 
by Lt. Robert Raleigh, acting direc- 
tor, who discussed war traffic control 


tour 


and accident prevention, the Emer- 
gency Wartime Traffic Law Enforce 
ment Program, and the purposes of 
the International 
Chiefs of Police. 
the afternoon was devoted to 


Association of 
The remainder of 
a dis- 
cussion of the Traffic Program of the 
Office of the Provost Marshal Gen 
eral, by Captain Adrian M. Unger, 
and the work of the National Insti 
tute of Municipal Law Officers, by 
Charles S. Rhyne, Washington, D. C., 
executive director. 

The Sunday sessions were joint ses 
sions with the Executive Council for 
the purpose of discussing the fifty- 
seven recommendations for improve- 
ment of the administration of jus- 
tice in the traffic court, as contained 
in the book by George Warren on 
“Traffic Courts”’. 
these 


Among those who 


discussed recommendations 
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By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


from various viewpoints were: Sidney 
J. Williams, of the National Safety 
Council; Norman Damon, vice presi 
dent of the Automotive Safety Foun- 
dation; Lt. Roy M. Mc- 
Kerchar, Provost Marshal General’s 
office for Sixth Service Command; 
Dr. David O. Monroe, of the Traffic 
Institute; Judge Harry Porter, Evans- 


Colonel 


ton Municipal Court; Lt. Com- 
mander Carl G. Stockholm, Naval 
Shore Patrol, Chicago; Leslie J. 


Sorensen, Chicago Traffic Engineer; 
Floyd E. Thompson, member of the 
American Bar Association’s Board of 
Governors, for the Seventh Circuit; 
Harvey D. Booth, secretary, Traffic 
Court Committee, National Safety 
Council; William M. Barth, Chicago; 
Nicholas Berkos, Cicero, and Clar- 
ence A. Willard, Jr., Oak Park, all 
trafic court prosecutors. Plans wer¢ 
laid for the continued work of the 
committee. 

The Bar 
monthly luncheon meeting in New 
York City on January 27 had the 
honor of hearing former President 


Junior Conference 


Herbert Hoover, who discussed post- 
war planning. 


Iurner T. Smith has been elected 
to the Executive Council to fill the 
vacancy from the District of Colum 
bia caused by the resignation of John 
H. Pratt who has entered military 
Mr. Smith, 


chairman for the District, will con- 


service. present state 
tinue to act in that capacity in addi- 
tion to holding the council position. 
r. Julian Skinner, Jr., Birmingham, 
Ala., has been elected to the Execu- 
tive Council for the fifth circuit. He 
is chairman of the Junior Bar sec- 
tion of the Alabama State Bar As- 
sociation. Truman A. Stockton, | 
of Denver, acting chairman of the 
Junior Bar section of the Colorado 
Bar Association, has been appointed 
state chairman for Colorado to fill 


the vacancy caused by the resignation 
of Edward J. Ruff, now in the navy. 

At its annual meeting in New York 
City on January 23, the Young Law- 
yers Section of the New York State 
Bar Association 
Warner Bouck, Albany, chairman 
Ellis J. Staley, Jr., Albany, vice chair 
man; Frederick Bryant, Ithaca, secre 
tary; and Miss Barbara Crosby, Buf 
falo, assistant secretary. Edward V. 
Gross, Brooklyn, is retiring chair- 


elected as officers 


man. 

The Junior Bar Section of the New 
Jersey State Bar Association held its 
annual meeting in Newark on Jan 
uary 8 and elected Paul T. Huckin, 
Englewood, chairman; Earle O. Ben- 
nett, Asbury Park, vice chairman, 
and Nicholas C. English, secretary 
Edward V. Ryan, of Jersey City, is 
retiring chairman. 

The new officers for the Junior 
Bar Section of the Michigan Stat 
Bar Association have been appointed 
David Grand 
Rapids, chairman; Malcolm L. Dé 
nise, Detroit, 
Charles E. MacLean, Lansing, secre 
Mine 


and are: Morris, 


vice chairman, and 


tary-treasurer. James  S. 
Owosso, is retiring chairman. 
New officers of the Younger Mem 
bers Section of the Illinois State Bar 
Association are: Adolph A. Rubin 
son, Chicago, chairman; Donald B. 
Dobbins, Champaign, vice chairman, 
Roger W. 


secretary. 


and 3arrett, Chicago, 

The Fifth Annual Southern Safety 
Conference will be held at Memphis, 
Tennessee on March | and 2. Several 
subjects of interest in connection 
with the Traffic Court program will 
be presented. All state chairmen in 
this area were invited to participate 
in a special meeting of traffic court 
judges and prosecutors held in the 
Peabody Hotel, Sunday afternoon, 


February 28. 
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BOOK REVIEWS 


Book Reviews 
(Continued from page 146) 
[his book is a testimonial worthy of the practical 
ist to whom it is dedicated: no higher praise can 
given. 
MurRAY SEASONGOOD 
innati, Ohio 


RECENT PUBLICATIONS 


CIPALITIES AND THE LAW IN AcTION, 1943 Edition: A 
cord of City Legal Experience Covering the First Year 
the War: Proceedings of the 1942 War Conference, 
ted by Charles S. 1943. Washington, D. C.: 
‘ational Institute of Municipal Law Officers. Pp. 611. 
7.50. 


Rhyne. 


TAXES ON ESTATES, TRUSTS AND GIFTS, 
Pp. VIII, 769. $7.50. 


NTGOMERY’S FEDERAI 
142-43. New York: Ronald Press Co 


Cases AND MATERIALS ON THE LAw OF Possessory Estates, by 
\ichard R. Powell. 1943. St. Paul: West Publishing Co. 
Pp. XXXIX, 565. 

GH AT THE LAWYER WHO Cross-EXAMINES You: A CourRT 
00M ANTIDOTE, by Charles L. Cusumano. 1942. New 


York: Old Faithful Publishing Co. Pp. XI, 375. 
[11£ QUESTION OF EXPATRIATION IN AMERICA Prior To 1907, 
I-Mien Tsiang 1942. Baltimore: Johns Hopkins 


Press. Pp. XIV, 128. $2.25 cloth, $1.50 paper. 

ANDBOOK OF THE LAW OF REAL Property, by William E. 
Burby (Hornbook Series 1948. St. Paul, Minn.: West 
Publishing Co. Pp. XXVI, 658. 

MPENDIUM ON UNAUTHORIZED PRACTICE OF THE LAw. 1942. 
Published by the American Bar Association. Pp. 122 plus. 
L.oose leaf. 


CATION FOR FREEDOM, by Robert M. Hutchins. 1943. 
Baton Rouge: Louisiana State University Press. Pp. VII, 


108. $1.50. 


A Srupy IN 
by Dewey 


BALLOTS AND THE DEMocRATIC CLASS STRUGGLE: 
rHE BACKGROUND OF POLITICAI 
Anderson and Percy FE. Davidson 


EDUCATION, 
1943. Stanford Uni 


versity Press. London: Oxford Universitv Press. Pp. X, 


77. $4. 


The Army’s School for Lawyers 
(Continued from page 137) 
he real objective of military law—maximum manpowe! 
hrough maximum discipline. The soldier in the guard- 
house may be receiving his just deserts but he is of no 
ise to the Army while there. The judge advocate must 
encourage officers of all branches to appreciate that the 
ourt-martial is not a substitute for leadership and that 
i trial on charges should be the last resort. The 104th 
\rticle of War enables the exercise of firm control with- 
yut the intervention of a court-martial by authorizing 
the company commander himself to impose punishment 
for minor offenses. It is commonplace in the Army 
hat the best units have few trials. In the next place, 
very effort must be made to salvage manpower from 
hose convicted by court-martial and sentenced to con- 
Where the 


inement. offense does not involve moral 
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turpitude such as would forfeit the offender’s right of 
continued association with honorable men, it is to the 
evident interest of the Army that the offender be re- 
stored to duty as promptly as consistent with the mainte- 
nance of good discipline. For this purpose the War 
Department has recently (December, 1942) established 
a rehabilitation center in each of the nine Service Com- 
mands to supplement the work carried on for many 
years at the Disciplinary Barracks, Leavenworth, Kan- 
sas, with a view to restoring convicted soldiers to service. 
Principles of penology, such as the suspended sentence, 
probation and the individual treatment of offenders, 
have long been standard in the administration of the 
Army’s penal institutions. 


The Judge Advocate General’s School was called into 
being to meet a particular need of this war. When, with 
the near approach of victory, that need has passed, the 
school will cease to exist, but it will have left an indeli- 
ble impress, not only on its graduates, not only on the 
Army that will be maintained after the present war, 
but on all those with whom its graduates have dealt, on 
all those millions of citizen soldiers who have been 
taught by precept and example alike that our American 
ideal of “Equal justice under law” finds full expression 
in the Army. 


| Just Out: Montgomery’s 
/ 
Federal Taxes on 


Estates, Trusts 
PPT CILicML LV ELE: 


HE complete, outstanding treatment of taxes in this field; 
covers, as in previous issues, application of federal estate 
tax and gift tax, and features of income tax peculiar to 
estates and trusts. Offers unique tax-planning guidance 


under current law. 


Prepared by a leading tax authority: 
ROBERT H. MONTGOMERY 


Counsellor-at-Law, C.P.A.; Author of " 
“Federal Taxes on Corporations 1942-43" 7 


—with @ staff of legal and g SP 


ONTGOMERY’S FEDERAL TAXES ON ESTATES, TRUSTS, 
M AND GIFTS is the 1942-43 edition of the tax guide 
which estate attorneys, trust officers, and tax accountants 
sely on—and which is just as usable by anyone concerned 


with these taxes. 
Brings up to date the developments resulting from the 1942 Revenue 
Act, and from the rulings and decisions of the past year incident to 
tax administration and court review of contested cases—interpreted 
into advice and procedure for arriving at correct minimum + 

is new guide for onswering your immediate, practical problems 
oy nas telat Use it for quick, safe leads all yaar through 
on tax angles in estate practice. Use it for its counsel on proper 


draftsmanship—aos of wills and indentures—plus its P 0 








long-range planning that considers the combined 
effects of income, gift, and estate taxes, in the 
distribution of an estate. 


Send for your copy now. Address Dept. M749 


THE RONALD PRESS COMPANY 
15 East 26th Street New York, N. Y. 
Oo OOM OLOMMUITTI 
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SPECIAL COMMITTEE ON LAW LISTS 


Profes 


Grievances 


meeting of the 


JOINT 
A sional 


Committee and the Special Commit 


Ethics and 


tee on Law Lists of the American 


Bar 


Illinois, on December 19, 


Association was held in Chicago 
1942. 


now in a position 


and 
as a result, we are 


to release the following interpreta 


tions of the Canons. of Ethics of the 


American Bar Association, affecting 


cards of lawvers in law lists 


Branches of the Profession Practiced 

The phrase “branches of the pro 
fession practiced” as used in Canon 
27, means not only main branches 
of the profession but it may include 
each 


a breakdown of particular 


branch of the profession. For in 


stance, a lawyer is not limited to 


showing “‘Real Estate Law” but may 
break it down to show: “Conveyane 


ing,” “Title Examinations,” etc. 


Permissible 
Admiralty 
Radio Law 
U. S. Departmental Law 
Wage and Hour 
Transportation Law 
Civil 
Federal 


Federal Communications Commission 


Aeronautics Authority 
Trade Commission 
Maritime Commission 

National Labor Relations Board 
Securities Exchange Commission 
Utility Commissions—State 
U. S. Shipping Board 
U.S 


Interstate Commerce Practice 


Tariff Commission 


Interstate Commerce Commission 
Divorce Law 

[rial practice, or Trials, or Trial Work 
Jury Trials 

Corporate Law 

Probate Law 

Chancery 

Contract Law 

Adjusting 

Workmen's Compensation Law 
Medico-Legal 

Life Insurance Law 

Fraternal Insurance Law 

Fire Insurance Law 

Insurance 

Premium Collections 

Insurance Examinations 


Employers’ Liability 
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Subrogations 
Personal Injury Law 
Negligence Law 
Investigations 
General Insurance Practice 
General Practice 


Fm Supreme Court 


General Practice in all Courts 

General Practice in State and Federal 
Courts 

General Practice in all Courts—County 
State and Federal 

General Practice in all Federal and 


State Courts and Government Depart 


ments 
General Practice before the Supreme 
Court of the United States and all 


Courts in the District of Columbia 
Patent, Trade-mark and Copyright 
Solicitor of Domestic and _ Foreign 

Patents 
Patent, Trade-mark and Copyright Law 

exclusively 


Ditle 
Abstract 


Examinations 
Examinations 

Deeds of Conveyance prepared 
Conveyancing 

Internal Revenue 

Social Security 

Federal Tax Law 

Tax Matters—Federal and State 
Accounting Law 

Board of Tax Appeals 
Treasury Department 
Collections and Commercial Law 
Commercial Law 

Loans and Foreclosures 
Foreclosures 

Mortgage Law 

Reorganization Law 

Bankrupt y Law 

Insolvency 

No small collections 

No collections under $100.00 


Not Permissible 


Chemist, Chemical Engineer 

Over (blank) years experience in trial 
investigation and adjustment of auto 
mobile, casualty, Workmen’s Compen 
Life, Health 


Fraternal and Fire Insurance Matters” 


sation and Accident 


does not come within the phrase 


“branches of the profession practiced.” 
Such be, 


ample, “fire insurance law,” “probate 


references should for ex 


law,” “federal taxation,” and other 


branches of the law rather than the 


broad statement set forth as above 
rransportation Counsel 


Jury 


Workmen's Compensation Counsel 
Life Insurance Counsel 

Fraternal Insurance Counsel 

Fire Insurance Counsel 

Insurance Counsel 

“Primarily interested in represen 


Primarily 


representing defenda 


plaintiffs” o1 intereste 
nts 
Accounting 
Certified Public Accountant 


Public Offices, Quasi-Public Offices 


or Posts of Honor 


“Public ofhces”” should be ( 


strued rather literally. The term p 


mits the inclusion of any office tl 


is in reality a public office but would 


not justify the inclusion of any 1 
erence to a political] party or of 
therein. 
If Publi 
Offices o1 
} 


past are given, give th 


Ofh« Cs 


Posts of Hono1 


Quasi Publi 
held in tl 
dates 
Public o1 


Candidacy for Quasi 


Public Offices is not pe rmitted 


Permissible 
Mayor 
Postmaster 
Town Treasurer 
City Alderman 
Sheriff 
Member of a Board 
Superintendent of Schools 


School 


Member Board of Trustees, State Schoo 
for Deal 

Irustee, State Sanitarium or State Far 

Chairman, State Athletic Committee 


Republican or Democratic Presidential 
Elector 

Census Supervisor 

Federal Prohibition Director 

Federal Fair Price Commissioner 

Office of Price Administration 

Chairman or member on a draft adviso 
or war rationing board 

U. S. Conciliation Commissione1 

Member, Board U. S. Indian ¢ 

Member Civil Service Com 

National 


yMmMissio! 

mission 

State Director Emergency 
Council 

Director State N.R.A. Compliance 

Federal Housing Director 

Member of Board of Editors of a Law 
School Journal or ¢ 
Law Journal Board 

Editor in Chief Yale I 


Former Managing Editor 


uirmanship of a 


Journal, (year 
American Bat 


Association Journal 


AMERICAN BAR ASSOCIATION JOURNAL 


side 
um 
Men 


{ 


mb 


Chairn 
cratl 
Delega 
Natl 
Direct 
ciatl 
eri 
\femb 
of tl 
yirect 
’resen 
edu 
ber 
State 
Contr: 
Che 


Th 
is wi 
here 
natur 
lates 
indic: 
Iti 
card | 
such : 


Assoc 
Or 


Meml 
teri 
Order 
LLB 
cun 
i 
rOSI TIC 


Mar 








SPECIAL 


iber Board of Editors, American Bat 


ssociation Journal 
er of, or Counsel for Committee 


Revision of Statutes and Codes 


in of Committee to prepare rules 
the Supreme Court State) 
rin U.S. Army (Regular, Reserve 
4.E.F. 

in Military Service, and Division 
Where the division indicates legal 
ice; (b) Where the division does 


indicate legal service 
Not Permissible 


rman, Community Fund Chest 


dent of Library Board 


rman, Board of Trustees, State Wat 
\femorial 

nber Board of Trustees of an Educa 
onal Institution 

mber of Board or connection wiih an 

emosynary institution of well 
nown civic enterprise of public in 
rest 


‘fice in a political party 
Republicar 


Central Committee 


or Demo 


iirman of 
cratic 


Republican 


Delegate Democratic 
National Convention 


National JT Asso 


Director, 1losis 


lation 

erican Red Cross Overseas 
embership of the Central 
American Red Cross 


rectorship in Corporations 


Committee 


f the 


‘resent or former connection with an 


educational institution such as a mem 


ber of the faculty or lecturer? 


State Commander of American Legion 


Contracting Officer, Gas Defense Plant, 
Chemical War Service year) 
Associates 
Ihe term “associates” covers past 


s well as present associates, but 
here past associates are given, the 
ature of the relationship and the 
lates of the association should be 
ndicated. 

It is impfPoper for a law firm whos« 
ird is published in a law list to uss 
such a firm name as “Doe & Doe and 
\ssociates.”” (Canon 33 

Other Educational Distinctions 

Permissible 

Memberships in honorary scholastic fra 
ternities 
Order of the Coif—and 


Phi Beta Kappa 
“LLB 


LLB, maximum cum laude” o1 


cum laude” 


1. Not permissible, unless legal teaching 
sition. 
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COMMITTEE ON LAW LISTS 


Not Permissible 
Membership in pre-legal fraternity such 
as Alpha Alpha Alpha 


Legal Authorship 
Permissible 
Reviewer of the synopsis of laws for 
(State) 
Not Permissible 
\uthorships of books? 


Names of Clients, with their 


Written Consent 

When a company has counse! for 
different departments in the same 
city, the lawyer should indicate the 
department which he represents. 

Lawyers who prepare digests of 
state laws for publishers are not 
clients of these publishers and the 
name of the publisher may not prop- 
erly be included in the card of the 
attorney as his client. 

References may not be listed. The 
the listee to clients 
regularly represented, with the con- 
sent of the client. (Opinion 236) 

In the listing of clients, it is per- 


canon restricts 


missible to classify them according 
to local, general, district, national 
matter of 


and international. As a 


policy, publishers should require 
such classification. 

It is not permissible to classify 
clients as follows: Financial and In- 
and Merchandising, 

Retailers, Whole- 


salers, Construction, and Miscellane- 


surance, Grain 


Manufacturing, 
ous. (Canon 27 permits the inclu- 
sion of “‘names”’ of clients.) 


Memberships and Offices in Bar 
Associations and Committees 
Thereof 

“Other association memberships” 
should be construed as if it read 
“other like association memberships” 
or “memberships in other associa- 
tions of a similar character,” i.e., 
composed exclusively of members of 
the bar. 

Permissible 
Membership in The Lawyers’ Guild 
Membership of the Council of the 

American Law Institute 
Membership in the committee of the 

American Law Institute to restate the 

law of property 
Membership of National Conference of 


Commissioners of Uniform Laws 


2. Not permissible, unless legal authorship. 





Membership in International Associa- 
tion of Insurance Counsel 

Committee chairmanship of an associa- 
tion that is composed exclusively of 
lawyers 

Chairman of a committee of a 
other like whether such 


post is elective or non-elective 


bar o1 
association 
Member of an _ elective committee, 
counsel or board of governors of a bar 


or like association 


Not Permissible 
Committee chairmanship of an associa- 
tion that is not composed exclusively 
of lawyers 
Committee vice chairmanship of an as 
sociation whether or not composed ex 
clusively of lawyers 


non-elective committee, 


Members of a 
counsel or board of governors of a bar 
or like association 

Membership in Commercial Law League 
of America 

Membership in Chamber of Commerce 

Membership in Rotary 

Membership in Kiwanis 

Membership in Lions, Elks, Masons, Ea 
gles, Knights of Columbus 

Membership in American Legion 

State Commander of American Legion 


Schools Attended 
Permissible 
Legal education private study 
Legal education University of ———— 
Special work at University of --—— 


Miscellaneous 

May a law firm name the person 
who is in charge of its collection de- 
partment? Ans.: Yes, if a lawyer; 
no, if a layman. 

It is not permissible for an attor- 
ney to use the phrase “successor to” 
etc., merely because he has purchased 
the law business of another attorney, 
when the purchaser has never been 
a partner and has never been desig- 
nated as a partner of the other at- 
torney. 

There is no impropriety in indi- 
cating in an Approved Law List, by 
asterisk or other proper symbol, that 
a listee or associate of the listee is in 


the military service. (See also Opin- 


ion 240) 
It is permissible for a lawyer to 
include in his card in a law list: 


“Notary in Office.” 
sible to include the name of a lay- 
man who is a Notary. 


It is not permis- 
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LETTERS TO THE EDITORS 


To the Editors: 
self-starvation of Mahatma 


universal in- 


The 
Gandhi has attracted 
terest in our country, but no one yet 
appears to have explained in the 
public press the legal principles in- 
volved. Therefore, it occurs to me 
that 


your readers: 


an explanation will interest 


In India, religion controls politics, 
and almost everything else. Some 
two-thirds of the population of India 
belongs to the Brahmin religious 
cult. In that 
castes, the highest of which is the 
The Brahmin’s life is 


sacred, and his person is inviolable. 


cult there are four 


Brahmin. 


Now one of the ancient rules of legal 
procedure in universal vogue was 
that a Brahmin who charged another 
person with an injustice, or who 
claimed the fulfillment of a debt, 
could go and sit at the door of his 
opponent and starve himself to death 
(known as “sitting dharna’”’) ; and if 
the opponent obstinately refused to 
give redress, this process would con- 
tinue until the Brahmin’s death. In 
such case universal execration among 
the Hindu sect fell upon the alleged 
wrongdoer. 


This proceeding, sanctioned in the 
old Brahmin law books, was however 
capable of abuse. In the Brahmin 
caste men were found who would 
misuse it for a price, on behalf of 
some other person. In short, it be- 
came an of blackmail. 


In the Indian Penal Code, enacted 


instrument 


some sixty years ago, it is forbidden, 
under penalty; and it has more or 
less fallen out of use; but of course 
the whole theory of it is still alive in 
the Hindu part of the population. 
The psychology of it was that the 
person resorting to this expedient 
demonstrated to the Divine Power his 
sincerity, and that the Divine Power 
accordingly would punish the wrong- 
doer, and thus the expedient was 
often or usually successful. The Jap- 
anese hara-kiri was based on an 
analogous psychology. It has 
been used in China. 


also 
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Of course, from the Occidental 


point of view this expedient is quite 


irrational; it proves nothing but the 
sincerity of the person who uses it. 
But from the point of view of the 
Hindu followers it is a demonstration 
of the rightness of the cause. On the 
other hand, the penal code forbids it 
under certain circumstances, and in 
such circumstances the Government 
would be entitled to treat the person 
using it as an offender against the 
law. 

Long ago this was fully explained 
by Sir Henry Maine in his work on 
the “Early History of Institutions,” 
Chap. 10; his passage, with others, 
is quoted in a book of mine, Kaleido- 
scope of Justice (which I must ask 
pardon for mentioning) at Section 
58, reviewed in this JOURNAL last 
year. 

Whether the British Government, 
from the point of view of political 
tact, should have yielded to the Ma- 
hatma is of course another question. 

JoHN H. WIGMOoRE 
Chicago 


To the Editors: 

I have read the article commenc- 
ing on page 13 of the January 1943 
JouRNAL entitled, “Settlement of 
Government War Contract Disputes” 
by Mr. Graske, Special Research 
Counsel, American Arbitration As- 
sociation. 

I do not wish to charge Mr. Graske 
with an intent to mislead by choos- 
ing the above title. 
identical Bills which 
commencing on page 15, to amend 
the United States Arbitration Act of 
1925, go far beyond the inclusion of 
government war contract disputes. 
The suggested amendments are per- 
manent in character and would ex- 
tend the Act to embrace written 
agreements to arbitrate labor con- 
troversies, written arbitration agree- 
ments entered into by Officers of the 
United States and of Agencies there- 
of, and to all causes which may be 
justiciable in the courts of the 
United States. They would re- 


However, the 
he discusses, 


move the minimum requirements o 
$3,000, validate ex parte arbitrations 
and extend the Act in other respects, 

All right-thinking persons favor 


the basic idea of arbitration. W: 
think of arbitration as the simpk 
process of a few businessmen seated 
around a table talking things ove 
informally for a half hour and set 
tling all disputes fairly. That, of 
course, can be done without an a1 
bitration agreement and all reason 
able men attempt to do that very 
thing. 

But that is not what the American 
Arbitration Association has in mind 
On the contrary, it makes up a pane! 
of arbitrators in each important cen 
ter. Cases are filed as in a court. The 
parties agree upon an arbitrator 
Hearings lasting many days are held 
resulting in voluminous transcripts 
of the evidence. Lawyers represent 
the parties and argue the facts and 
the law and supplement them by 
written briefs many pages in length. 
There may even be an appeal to a 
arbitration board 


higher accom 


panied by more briefs and argu- 


ments. Thus, arbitration in effect 
merely substitutes arbitrators fot 
courts. 

The arguments that the courts 


fields, and 
that litigation is too slow and too 


are not expert in many 


expensive have become threadbare 
and have often been refuted. Anyone 
who has tried a case before a court, 
a commission or before arbitrators 
knows that it takes about so long to 
present evidence. The plain fact is 
that laymen as well as judges must 
ascertain the facts, must apply the 
law, and must put them together by 
some process of reasoning in order to 
a decision. All of which 
takes time. 


arrive at 


We have a vast system of courts 
trained in the decision of cases. By 
and large, they do a good job. Are 
not those who attempt to set up sub- 
stitutes following a rainbow, a mi- 
rage or a will-o’-the-wisp? 


BENJAMIN WHAM 
Chicago 
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NOTICE BY BOARD OF ELECTIONS 


Editors: 
\ the January issue of the AMERI 
4N BAR ASSOCIATION JOURNAL on 
27 you have an editorial en 


“Federal Registe: 
ui speak of the 


origin of the 


Register and give praise to 


Special Committee on Ad 
strative Law of which Louis G. 


Caldwell 


appropl late 


was chairma! That is 


and proper, but 
you are bestowing favors you 
who im 


d not overlook on 


surably augmented the support 
the passage ol the Federal 
ister Act. I refer to 
in N Harvard Uni 


sitv, and especially to his splendid 
| | 
“Cove 


Professo1 

Griswold of 

le entitled rnment in 

rance of the Law which ap 

ired in the Harvard Law Review, 
ime 48, No. 2 in 19 

[ am the author of the Federal 


vister Act and worked with might 


1 main to get it through the Con- 
ss despite all manner and kind 
opposition Incidentally, the 
resaid article was the one that is 


getting the Act 
I know 


contents 


re responsible fol 

rough than anything els« 
An examination of the 

bill 
with the 


the hearings on my reveals 


t nobody connected 


lerican Bai (Association appeared 
its favor 
In truth and in fact, the real com 


ling motive for the Federal Regis 


ter Act, as far as I was concerned, was 


the statement by Bentham, the 


greatest authority on legislation the 


world has ever known, “We hear of 


tvrants, and those cruel ones, but, 


whatever we may have felt, we have 


never heard of any tyrant in such 
sort cruel, as to punishment for dis- 
obedience to laws or orders which he 
had kept them from the knowledge 
fn 


In a 


{ 


future edition of your 


JOURNAL please give credit to Pro- 
fessor Griswold and to Bentham. 

EMANUEL CELLER 
Washington, D. ¢ 


To the Editors 


I was impressed with Hon. Justin 
Miller's 
issue entitled 


article in your November 
“To dignify and em- 
phasize the significance of citizen 
ship,” and by his array of the varied 
methods of inducting foreigners into 
citizenship. 

Last March I attended the General 
Ferm of the District Court in Carver 
Minnesota, a rural county 
River. Chaska, a 


town of 1917 people, is the county 


County, 
on the Minnesota 
seat. Carver County, like the othe: 
Minnesota River country, is heavily 
German. Sixty-five per cent of its 
population is of German descent. 
That 
day,” and the petition for American 


Mary Ciesielski, a 


day was “naturalization 


citizenship ol 


native of Poland, was on the calen 
The 
following: 


dar. Clerk’s record shows the 

1. Song by the Guardian Angels 
High School Glee Club, “Amer- 
ica.” 

2. Petitioner and witnesses sworn 
and examined by the court aftet 
which the petitioner took the 
oath of allegiance. 

3. Presentation of flag to 

tioner by Mrs. Elizabeth Baxter. 


peti- 


1. The court observed Judge Oscar 
Hallam of St. Paul and called 
upon him for a short address 

5. Address by Rev. John O. Wol 

Church. 


Jos. J. 


Moravian 
Judge 


lin of the 
6. Address by 

Moriarty. 

7. Song, “Star Spangled Banner,” 
by the Glee Club. 

Both speakers impressed the bene 
fits of American citizenship, the ad 
vantages ‘of the American system of 
government and the American way 
of life. 

here was nothing of either the 
casual or the spectacular. It was all 
simple and impressive. It was not 
“beyond” the new citizen. It must 
have left a feeling in the mind of that 
Polish lady that she had been in- 
vested with rights and privileges that 
were of substantial value. 

It seemed to me the ceremony was 
a good example to follow. 


Saint Paul, Minn Oscar HALLAM 


NOTICE BY THE BOARD OF ELECTIONS 


HE following states will elect a 
State Delegate for a_ three-yea 


rm in 1943: 


Arkansas Nevad 
Colorado New Hampshire 
Delaware New York 
Georgia Ohio 

Idaho Oregon 

Indiana Rhode Island 
Louisiana Utah 


Maryland 
Minnesota 
The State of 


ect a Delegate to fill a vacancy ex- 


West Virginia 


Louisiana will also 


ring at the adjournment of the 
43 Annual Meeting 
The following jurisdictions will 


ect a State Delegate to fill vacancies 


\larcH, 1945 VoL. 29 


for the balance of the term indicated: 


Hawaii 1944 Annual Meeting 
Illinois 1945 Annual Meeting 
Massachusetts 1944 Annual Meeting 
New Mexico 1944 Annual Meeting 
Vermont 1944 Annual Meeting 


Nominating petitions for all State 
Delegates to be elected in 1943 must 
be filed with the Board of Elections 
not later than March 25, 1943. Forms 
for nominating petitions for the 
three-year term, and separate forms 
for nominating petitions to fill va- 
obtained from the 
Bar 
Dearborn 


cancies, may be 
headquarters of the American 
1140 North 
Street, Chicago. In order to be time- 


Association, 


ly, nominating petitions must actual 
ly be received at the headquarters of 

the close olf 
on March 25, 


the Association before 
business at 5:00 P. M. 
19438. 


Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and filty 
days before the opening of the annual 
meeting in each year, twenty-five o1 
more members of the Association in 


good standing and accredited to a 
State (or the territorial group) from 
State 
elected in that year, may file with the 
Board of 


hereinafter provided, a signed petition 


which a Delegate is to be 


Elections, constituted as 


18] 











(which may be in parts), nominating 
a candidiate for the of State 
Delegate for and from such State (01 
the territorial group) . 


ofhe e 


Unless the person signing the pe 
tition is actually a member of the 
American Bar 
standing, his signature will not be 


Association in good 
counted. A member who is in de 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a typewrit 


ten list of the names and addresses 


of the signers as they appear upon 
the petition. 


Nominating petitions will be pub- 


lished in the next succeeding is- 
sue of the AMERICAN Bar AssocIiA- 
rION JOURNAL which goes to press 


after the receipt of the petition. 
Additional signatures received after 
a petition has been published will 


be 
Special notice is hereby given that 


not printed in the JOURNAL. 


no more than fifty names of signers 


to any petition will be published. 


Ballots will be mailed to the mem. 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 





time for filing nominating petitions § 


expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their elec 


tion. 
Board of Elections 
Epwarp T. FAIRCHILD, Chairman 
WILLIAM P. MAcCRACKEN 


LAURENT K. VARNUM 


NOMINATING PETITIONS 


Delaware 
To the Board of Elections: 

The undersigned hereby nominat 
James R. Morford, of Wilmington 
for the office of State Delegate for 
and from the State of Delaware, to 
1943 for a 
term beginning at the adjournment 
of the 1943 Annual Meeting: 

Messrs. C. A. Southerland, David 
F. Anderson, E. Ennalls Berl, W. S 
Potter, William Poole, Anthony F. 
Emory, Thomas Herlihy, Jr., Samuel 
Handloff, Aaron Finger, Robert H 
Richards, Jr., Charles F. Richards 


be elected in three-year 


Arthur G. Connolly, William H. 
Foulk, Alexander L. Nichols, S. 
Samuel Arsht, Hugh M. Morris, 
Robert H. Richards, H. Albert 


Young, Ayres J. Stokly, Arthur G. 
Logan, William Prickett, Benjamin 
N. Brown, Thomas H. Wingate, 
Edmund S. Hellings, John J. DeLuca, 
Harry Rubenstein, J. Rankin Davis, 


and Howard Duane, of Wilmington 


Georgia 
To the Board of Elections: 
The undersigned hereby nominat« 
Arthur G. Powell, of Atlanta, for the 
office of State Delegate for and from 


the State of Georgia, to be elected 
in 1943 for a three-year term begin- 
ning at the adjournment of the 1943 
Annual Meeting: 

Messrs. Sam S. Bennet and W. H. 
surt, of Albany; 


Messrs. E. Smythe Gambrell, 
Philip H. Alston, Edgar Watkins, 
Julian S. Carr, Hugh M. Dorsey, 
Robt. P. Jones, Newell Jones, 


W. Colquitt Carter, Edwin F. Sterne, 
Frank A. Hooper, Jr., Zach Arnold, 
Charles T. Winship, Shepard Bryan, 


John M. Slaton, Joseph B. Brennan, 


John L. Tye, Jr., Estes Doremus, 


Houston White, Ernest P. Rogers, 
Devereaux McClatchey, Henry B. 
Troutman, Thomas Howell Scott, 


and Chas. S. Reid, of Atlanta; 

Messrs. James M. Hull, W. M. 
Fulcher and Joseph B. Cumming, 
of Augusta; 

Messrs. Frank D. Foley, A. Edward 
Smith, J. Q. Davidson, H. H. Swift, 
Clifford J]. Swift, Jr., R. M. Arnold, 
and J. Madden Hatcher, of Colum- 
bus; 

Messrs. Walter A. Harris, John B. 
Harris, Bruce C. Jones, C. Baxter 
Jones, and A.O.B. Sparks, ‘of Macon; 

Mr. Barry Wright, of Rome; 





George B. Walter, Associate 
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Messrs. { * Ferris Cann, T. M. Cun 


ningham, A. R. Lawton, Jr., A. B 


Lovett, Shelby Myrick, Henry B 
Brennan, Edward C. Brennan, Fd 
mund H. Abrahams, and J]. Ran 


dolph Anderson, of Savannah. 
Maryland 
To the Board of Elections 
The undersigned hereby nominat 
fol 
the office of State Delegate for and 


Charles Ruzicka, of Baltimore, 


from the State of Maryland, to be 
elected in 1943 for a three-year term 
beginning at the adjournment of the 
1943 Annual Meeting: 

Messrs. James Piper, Herbert M 
Brune, R. E. Lee Marshall, L.. Edwin 
Goldman, Raphael Walter, J. Kemp 
Bartlett, Jr., E. A. Poe, Jr., Hilary 
W. Gans, Vernon Cook, Edward H 
Burke, J. Wallace Bryan, Frederick 
J. Singley, James U. Dennis, Roget 
Howell, George O. Blome, Carlyle 
Barton, Henry D. Harlan, Richard 
D. Biggs, Robt. R. Carman, George 
E. Kieffner, John W. Avirett, 2d, 
William L. Rawls, Seymour O’Brien 
Wilson K. Barnes, F. Murray Benson, 
William Milnes Maloy, Eli Frank, 
Jr., Wm. L. Galvin, Forrest Bramble, 
Hunter H. Moss, Norwood B. Orrick, 
Oscar Leser, D. K. Este 
Robert F. Stanton, Albert F. Wheltle 
John H. Hessey, Clarence A. Tucker, 
Sylvan Hayes Lauchheimer, Francis 
J. Carey, Sidney L. Nyburg, Robert 
D. Bartlett, Wendell D. Allen, Ad 
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NOMINATING PETITIONS 


E. Mullikin, | McClure 


R r, and Miss Helen Elizabeth 
1, of Baltimore; 
Philip H. Close, of Bel Air; 
E. D. E. Rollins, of Elkton; 
ssrs. IT. Lyde Mason, Jr., Con 
V. Roe, and H. Courtenay 
er, of Towson. 


Minnesota 
he Board of Elections 


1e undersigned hereby nominate 
( W. Briggs, of St. Paul, for the 
of State Delegate for and from 
State of Minnesota, to be elected 
443 for a three-year term begin 
» at the adjournment of the 1943 
1ual Meeting: 
\iessrs. Charles R. Fowler, Stanley 
Houck, Horace Van Valkenburg, 
George P. Hoke, J. B. Faeg 
Mitchell, Neil M. Cronin, Harry 
\. Blackmun, R. Barker, 
nes E. Dorsey, Leroy E. Matson, 
Kenneth Norton M. 
Cross, of Minneapolis; and 
Messrs. G. W. 
Headley, Guy Chase, R. O. Sullivan, 
Pierce Butler, J. C. Foote, W. H. 
Oppenheimer, Edwin B. Baer, Mon- 
S. Stringer, M. 


re, Morris 
Leavitt 


Taylor and 


Morgan, Cleon 


ville J. Brown, E. 
Seymour, Louis Headley, Maurice 
Stoffer, Milton P 
Cummins, A. B. Christofferson, 
M. J. Doherty, Monte Appel, Frank 
C. Hodgson, Stan. D. Donnelly, G. § 
Neil 


Firestone, Carl 


lacartney Morton, of 


St. Paul. 


and J. 


Nevada 
lo the Board of Ele 
Ihe undersigned hereby nominate 


tions: 


Chas. A. Cantwell, of Reno, for the 
thce of State Delegate for and from 
e State of Nevada, to be elected in 
143 for a three-year term beginning 

the adjournment of the 1943 
\nnual Meeting: 

Messrs. John S. Belford, H. R. 
Cooke, Albert D John 3 
[cLaughlin, John S. Sinai, Samuel 
Platt, Charles M. Merrill, Harlan L 
Heward, Clyde D. Souter, Geo. A. 
Bartlett, Joseph P. Haller, Sidney W. 
Smith, Robert 
7iemer Hawkins, John Bernard Foy, 
lohn Davidson, H. H. Atkinson, 

ster D. Wm. Mc- 
.night, Melvin E. Jepson, Chas. S. 


Nichols, I. A. 


Ayres, 


Robinson, Lloyd V 


Summerfield, 
Luns- 


Lougaris, E. F 
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ford, Forman, George L. 


Miss Cohn, of 


Wm. Jf. 
Vargas, and Felice 
Reno. 

Ohio 
lo the Board of Elections: 

Che undersigned hereby nominate 
Howard L. Barkdull, of Cleveland, 
for the office of State Delegate for 
and from the State of Ohio, to be 
clected in 1943 for a three-year term 
beginning at the adjournment of the 
1943 Annual Meeting: 

Messrs. Chester G. Wise, ‘Thomas 
M. Powers, and Robt. Guinther, of 
\kron; 

Mr. Allan G. Aigler, of Bellevue; 
Mr. Russell Maxwell, of Bryan; 
Edward P. Moulinier, 
Mackoy, Murray Season- 


Messrs. 
Harry B. 
good, Fredriks D. Berger, Chas. M. 
Leslie, Grauman Marks, Merton Fer- 
son, Joseph S. Graydon, Morison 
Waite, Murray M. Shoemaker, Ger- 
ritt J. Fredriks, Chester R. 
Shook, of Cincinnati; 

Messrs. Walter L. Flory, C. D. 
Freibolin, Edgar A. Hahn, Chas. M. 
Buss, Luther Day, Howard F. Burns, 
John W. Barkley, and Jay P. 
Taggart, of Cleveland; 

Messrs. J. L. W. Henney, Henry G. 
Binns, Edward S. Matthias, Phil S. 
Bradford, William L. Hart, Earl F. 
Morris, and W. B. McLeskey, of 
Columbus; 


and 


Mr. Andrew S. Iddings, of Dayton; 

Mr. Marcus C. Downing, of Find- 
lay; 

Mr. Charles D. Fogle, of Marietta; 

Mr. Howard F. 
Marion; 

Mr. G. Ray Craig, of Norwalk; 

Mr. Jas. F. Flynn, of Sandusky; 

Messrs. Joseph D. Stecher, Charles 
W. Racine, Fred A. Smith, Richard 
D. Logan, Milo J. Warner, and 
Donald A. Finkbeiner, of Toledo; 
and 

Messrs. Harold B. Doyle, Frank H. 
Fisher, IT. Lamar Jackson, David E. 


Guthery, © of 


Jones, and Oscar A. Stephens, of 


Youngstown. 


West Virginia 
To the Board of Elections: 

The undersigned hereby nominate 
Frank C. Haymond of Fairmont, for 
the office of State Delegate for and 
from the State of West Virginia, to 
be elected in 1943 for a three-year 
term beginning at the adjournment 
of the 1943 Annual Meeting: 

Messrs. Homer A. Holt, Chas. W 
Moxley, Benj. B. Brown, E. S. Bock, 
M. C. Gilchrist, J. M. Woods, Fred- 
erick L. Thomas, John V. Ray, Rob- 
ert S. Spilman, Carl L. Davis, John C. 
Morrison, Thomas B. Jackson, and 
Arthur B. Hodges, of Charleston; 

Messrs. James M. Guiher, Louis 
Johnson, George M. Hoffheimer, 
Chesney M. Carney, Rupert A. Sin- 
sel, Stewart McReynolds, Kemble 
White, Fred B. Deem, Howard L. 
Robinson, Arlos J. Harbert, Lawr- 
ence R. Lynch, James C. McMana- 
way, and W. G. Stathers, of Clarks- 
burg; 

Messrs. Clay D. Amos, William P. 
Lehman, Ernest R. Bell, Harry Shaw, 
Trevey Nutter, Tusca Morris, and 
Robert C. Morris, of Fairmont; 

Messrs. Clarence E. Martin, Harry 
H. Byrer and J. O. Henson, of Mar- 
tinsburg; and Mr. Jas. R. Moreland, 
of Morgantown. 
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Taft and Harlan F. Stone. 
Each reproduction, 8” x 10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office, or library. A full set would be 
extremely effective, framed singly, or in groups. If you find that you cannot | 
use a full set, individual prints are available. 
If you are not completely satisfied, your money will be refunded. : 
: 
Set of twelve.. NOT ere 
UMENE THIEME oc iiccdccescweess 1.00 | 
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Millions 


















THESE CHARTS SHOW 
ESTIMATED PARTICI- 
PATION IN PAYROLL 
SAVINGS PLANS FOR 
WAR SAVINGS 
BONDS (Members of 
Armed Forces Included 
Starting August 1942) 


STUDY THEM WITH AN EYE TO THE FUTURE! 


Here indeed is a solid foundation for the peace-time 
business that will follow victory. At the same time, 
it is a real tribute to the voluntary American way 


There is more to these charts than meets the eye. 
Not seen, but clearly projected into the future, is 
the sales curve of tomorrow. Here isthethrilling 


story of over 25,000,000 American workers who 
are today voluntarily saving closeto FOUR AND 
A HALF BILLION DOLLARS per year in War 
Bonds through the Payroll Savings Plan. 

Think what this money will buy in the way of guns 
and tanks and planes for Victory today—and 
mountains of brand new consumer goods tomorrow. 
Remember, too, that War Bond money grows 
in value every year it is saved, until at maturity 
it returns $4 for every $3 invested! 





of meeting emergencies that has seen us through 

every Crisis in our history. 

But there is still moreto be done. As our armed 

forces continue to press the attack in all quarters of 

the globe, as war costs mount, so must the record 

of our savings keep pace. 

Clearly, on charts like these, tomorrow’s Victory 
-and tomorrow’s sales curves—are being plotted 

today by 50,000,000 Americans who now hold 

WAR BONDS. 


Save wild 
War Savings Bonds 




















